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Sexual Assault Benchbook-Revised Edition

Summaries of Updates: September 2, 2016-January 1, 2017

Updates have been issued for the Sexual Assault Benchbook. A summary of each
update appears below. The updates have been integrated into the website version
of the benchbook. Clicking on the links below will take you to the page(s) in the
benchbook where the updates appear. The text added or changed in each update

is underlined.

Chapter 2: The Criminal Sexual Conduct Act

2.3(A)(13) Penetration Offenses: CSC-I and CSC-III

Although the jury’s verdict “did not necessarily incorporate a
finding that [the defendant’s] CSC-I conviction “ar[ose] from the
same transaction’ as did his CSC-II conviction, . . . [the]
defendant ha[d] no Sixth Amendment right to have a jury make
that determination[]” before the trial court could impose a
consecutive sentence under MCL 750.520b(3). People v Deleon,
___MichApp__,___ (2016).

2.4 Contact Offenses: CSC-1I and CSC-IV

Michigan Judicial Institute

There was sufficient evidence to convict the defendant of CSC-II
based on sexual contact with a person under the age of 13 where
the minor-victim “testified to multiple instances in which [the]
defendant used his hands and fingers to touch her ‘from [her]
vagina to [her] butt’ before penetrating her with his penis[,] .. . a
rational jury could objectively find that [the] defendant’s
touching of the victim’s intimate parts with his hand or fingers
was both intentional and ‘for the purpose of sexual arousal or
gratification[;]”” further, she described several other contacts
made by the defendant, any of which would have supported a
conviction for CSC-II. People v Deleon, ___ Mich App __,
(2016).
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Chapter 3: Other Related Offenses

3.18(A) Human Trafficking

e Effective December 1, 2016, the Committee on Model Criminal
Jury Instructions adopted new Chapter 36, entitled “Human
Trafficking,” which includes “new instructions for use where a
violation of the Human Trafficking Act, MCL 750.462a et seq., is
charged].]”

Chapter 5: Bond, Discovery, and Protective Measures

5.3(D) Advising Defendant of the Right to Counsel

e The order of contribution permitted under MCR 6.005(C)
pertains to “an on-going obligation during the term of the
appointment” to contribute to the cost of an attorney and is
distinct from reimbursement for attorney fees, “which suggests
an obligation arising after the term of appointment has

ended[.]” People v Jose, ___ Mich App __, ___ (2016).

5.12 Victim's Retention of Existing Wireless Telephone
Number

* Effective September 29, 2016, 2016 PAs 269-270 added MCL
600.2950n and MCL 600.29500 to the Revised Judicature Act to
provide, where a domestic relationship personal protection
order (PPO) under MCL 600.2950(1), a nondomestic stalking
PPO under MCL 600.2950a(1), or a no contact order has been
issued and the petitioner is not the named wireless service
phone customer, the court with authority to order a wireless
telephone service provider to transfer billing responsibility for
and rights to the petitioner’s wireless telephone number (or the
wireless telephone number of a minor to whom the victim has
legal custody) to the petitioner.

Chapter 6: Specialized Procedures Governing Preliminary
Examinations and Trials

6.8(A)(2) Special Protections For Victims and Witnesses

* Effective January 1, 2017, ADM File No. 2013-18 amended MCR
6.006(C) to expand the use of videoconferencing technology by
replacing the term two-way interactive video with the term
videoconferencing.
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6.12(C) Victim Confidentiality Concerns and Court
Records

* Effective January 1, 2017, ADM File No. 2016-06 amended MCR
3.925 to develop “policies and procedures that standardize
management of court records and provide a uniform basis for
developing parameters on the use of technology in creating,
accessing, routing, maintaining, and disposing of court
records.” May 25, 2016, Staff Comment to ADM File No. 2016-
06.

Chapter 7: General Evidence

7.4(A)(4) Evidence of Other Crimes, Wrongs, or Acts

e The trial court abused its discretion by excluding, at the
defendant’s trial for charges arising from a sexual assault,
evidence of seven other instances of alleged criminal sexual
conduct by the defendant that did not result in convictions; “the
trial court neglected a fundamental responsibility in its MRE
404(b) evidentiary analysis and thus . . . abused its discretion by
excluding the proposed testimony[]” without considering
whether the evidence was offered for a proper purpose or its
legal relevance. People v Kelly (Calvin), ___ Mich App __, ___
(2016).
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Section 1.1 Sexual Assault Benchbook-Revised Edition

1.1 Criminal Sexual Conduct and Michigan Law

In Michigan, criminal sexual conduct is generally punished by the
detailed statutory scheme of the Criminal Sexual Conduct Act (CSC Act),
MCL 750.520a et seq. The CSC Act prohibits a broad range of sexual
misconduct. The CSC Act is gender neutral; the Act penalizes criminal
sexual conduct against both male and female victims and by both male
and female perpetrators. The CSC Act prohibits criminal sexual conduct
against individuals with mental disabilities and those who are physically
helpless. The CSC Act also includes marital rape and criminal sexual
conduct involving a child, regardless of the child’s age (with graduated
punishment levels based on age categories). The CSC Act distinguishes
criminal sexual conduct by the type and degree of force or coercion, as
well as many different circumstances.

The Michigan Legislature also enacted other sex crimes, such as gross
indecency, indecent exposure, sexual delinquency, and sexual intercourse
involving AIDS/HIV, etc.! However, these crimes do not punish what is
normally understood to be sexually assaultive behavior, even though the
facts underlying such behavior may involve assaultive conduct. If the
underlying facts involve assaultive conduct, that conduct may be
punishable under the CSC Act as an assault with intent to commit sexual
penetration, MCL 750.520g(1), as an assault with intent to commit CSC-II,
MCL 750.520g(2), or, depending upon the circumstances, as criminal
sexual conduct under one or more of its four degrees.’

1.2 Summary of Benchbook Contents

The benchbook contains comprehensive coverage of criminal sexual
conduct and related subject matter. Where no other Michigan Judicial
Institute (MJI) publication addresses a topic, a complete discussion of the
topic is provided. Where, however, another of the Michigan Judicial
Institute’s publications contains a detailed discussion of the same topic,
this benchbook summarizes the topic and then refers the reader to the
M]JI publication where the topic is discussed in detail.

Chapters 2 and 3 of the benchbook discuss offenses involving criminal
sexual misconduct.

1 See Chapter 3 for discussion of Michigan sex crimes outside of the CSC Act.

2 See Michigan Incident Crime Reporting (MICR), Crimes At A Glance, at http://www.michigan.gov/
documents/msp/Aa-Introduction_GroupA B _305552_7.pdf. Sex offense categories reflected in this
document include the number of reported first-degree criminal sexual conduct (CSC-I) and third-degree
criminal sexual conduct (CSC-Ill) penetration offenses (by penis/vagina, oral/anal, and object), nonforcible
sexual penetration (by blood/affinity and other), forcible second-degree criminal sexual conduct (CSC-I1)
and fourth-degree criminal sexual conduct (CSC-1V) contact offenses, obscenity, commercialized sex
prostitution, assisting/promoting commercialized sex prostitution, and sex offenses (other).
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¢ Chapter 2 focuses on the offenses found in the CSC Act, and
includes the definitions of the terms used in the CSC Act as
well as case law interpreting the definitions in actual practice.
Chapter 2 also includes a brief discussion of the fines, costs,
and crime victim assessment applicable to convictions under
the CSC Act. Finally, Chapter 2 touches on lesser included
offenses under the CSC Act.

* Chapter 3 discusses the many other sex-related offenses not
found in the CSC Act, from accosting a child for an immoral
purpose to vulnerable adult abuse. Chapter 3 includes the
statutory language defining each offense as well as case law
addressing the offenses, where case law exists. Several of the
offenses have likely outlived their utility and case law
interpreting those offenses is sparse or nonexistent. Other
offenses are relatively new and case law has not yet been
published addressing those offenses.

Chapters 4 and 5 contain information specific to defendants involved in
cases of criminal sexual conduct or other sex-related offenses.

* Chapter 4 discusses the defenses an offender may raise to
mitigate or eliminate liability for his or her conduct. A few of
the defenses discussed in Chapter 4 are consent, duress,
mistake of fact, and any applicable statutes of limitation.
Defenses involving the offender himself or herself —mental
status and voluntary intoxication, for example—are also
contained in Chapter 4.

¢ Chapter 5 contains information related to an offender’s pretrial
release, including bond, interim bond, release on the offender’s
own recognizance, and conditions a court may place on an
offender’s pretrial release. Also included in Chapter 5 are
discussions about notifying the victim of a crime when an
offender is arrested and released pending trial. Pretrial
discovery is addressed in Chapter 5 as well as personal
protection orders specific to sexual assault victims.

Chapters 6, 7, and 8 concern trial matters, including measures that can be
taken to make the courtroom a less threatening environment for victims,
proper and improper witness testimony, and expert testimony regarding
scientific evidence.

¢ Chapter 6 discusses topics such as closing the courtroom to the
public and assigning separate waiting areas for crime victims.
The chapter also addresses the use of audio and video
technology to conduct trial proceedings. In addition, the
chapter discusses a defendant’s right of self-representation and
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special protections that may be employed for victims and
witnesses in such cases. For more information on the crime
victim at trial, see the Michigan Judicial Institute’s Crime Victim
Rights Benchbook.

¢ Chapter 7 focuses on evidentiary issues at trial. The chapter
discusses the Rape Shield Act and the admission of a
defendant’s other crimes, wrongs, or acts. Hearsay and
testimonial evidence are also addressed in Chapter 7, as are
witness competency, corroboration, and unavailable witnesses.
For more detailed information on evidentiary issues, see the
Michigan Judicial Institute’s Evidence Benchbook.

* Chapter 8 includes discussions of expert testimony by
physicians and sexual assault nurse examiners. The chapter
also includes brief discussions about the admissibility of
scientific evidence such as DNA evidence, bite mark evidence,
and hair samples. A comprehensive treatment of these
specialized scientific areas is beyond the scope of this
benchbook.

Chapter 9 discusses postconviction matters.

e Chapter 9 contains a comprehensive overview of posttrial
matters beginning with postconviction bail and the sentencing
hearing and continuing through to parole and electronic
monitoring and setting aside a conviction. The chapter
discusses crime victims' statements, restitution, probation,
concurrent and consecutive sentencing, deferred adjudication,
and delayed sentencing. For a comprehensive discussion of
these topics, see the Michigan Judicial Institute’s Criminal
Proceedings Benchbook, Vol. 2.

Chapter 10 focuses solely on the Sex Offenders Registration Act (SORA).

¢ Chapter 10 contains a detailed and comprehensive discussion
of Michigan’s Sex Offenders Registration Act. Chapter 10
discusses in depth the SORA’s registration, verification, and
notification requirements. Also addressed in detail are the law
enforcement’s database of offenders and the public website
database of offenders. Offenses subject to registration under
the SORA are addressed, as are the penalties for an offender’s
failure to comply with the SORA.

1.3 Sexual Assault Victim’s Access to Justice Act (SAVAJA)

The Sexual Assault Victim’s Access to Justice Act (SAVAJA), MCL 752.951
et seq., requires the investigating law enforcement agency3 to provide
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certain information to a sexual assault victim. For purposes of the
SAVAJA, sexual assault victim is “an individual subjected to a sexual
assault offensel*l and, for the purposes of making communications and
receiving notices under [the SAVAJA], a person designated by the sexual
assault victim under [MCL 752.954°].” MCL 752.952(f).

Note: The SAVAJA “does not create a cause of action for
monetary damages against the state, a county, a municipality,

or any of their agencies, instrumentalities, or employees.”
MCL 752.957.

The SAVAJA requires that “[wl]ithin 24 hours after the initial contact
between a sexual assault victim and the investigating law enforcement
agency, that investigating law enforcement agency shall give the sexual
assault victim a written copy of, or access to, the following information:

(a) Contact information for a local community-based sexual
assault services program, if available.

(b) Notice that he or she can have a sexual assault evidence
kitl®l administered and that he or she cannot be billed for this
examination as provided in . . . MCL 18.355a.

(c) Notice that he or she may choose to have a sexual assault
evidence kit administered without being required to
participate in the criminal justice system or cooperate with
law enforcement as provided in .. . MCL 18.355a.

(d) Notice of the right to request information under [MCL
752.955] and [MCL 752.956].1”

3 meL 752.952(b) defines the term investigating law enforcement agency as “the local, county, or state law
enforcement agency with the primary responsibility for investigating an alleged sexual assault offense case
and includes the employees of that agency[, and] . . . includes a law enforcement agency of a community
college or university if that law enforcement agency of a community college or university is responsible for
collecting sexual assault evidence. “‘Law enforcement agency’ means the local, county, or state law
enforcement agency and includes the employees of that agency[, and] . . . includes a law enforcement
agency of a community college or university.” MCL 752.952(c).

4 «gexual assault offense’ means a violation or attempted violation of . . . MCL 750.520b to [MCL]
750.5209.” MCL 752.952(e).

5 MCL 752.954(3) provides that “[a] sexual assault victim may designate an alternative person to receive
the information requested by the sexual assault victim, and the law enforcement agency shall then direct
any information to that designated person.”

6 «gexual assault evidence kit” means that term as defined in . . . MCL 333.21527.” MCL 752.952(d).

" MCL 752.955 and MCL 752.956 require the investigating law enforcement agency to provide to the sexual
assault victim, at the victim’s request, certain information regarding the status of the case and DNA testing
results, “if available and if the disclosure does not impede or compromise an ongoing investigation[.]”
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(e) Notice of the right to request a personal protection order
as provided in . . . MCL 600.2950 [or MCL] 600.2950a.”8 MCL
752.953(1).°

Manner of Providing Requested Information

“When a sexual assault victim requests information from an
investigating law enforcement officer under [MCL 752.955'%] or
[MCL 752.956'1], the law enforcement agency shall respond by
telephone, in writing mailed to the sexual assault victim, or by
electronic mail, as specified by the sexual assault victim. If the
victim does not specify, the law enforcement agency may respond
using any of the methods described in this subsection.” MCL
752.954(1). “A sexual assault victim may designate an alternative
person to receive the information requested by the sexual assault
victim, and the law enforcement agency shall then direct any
information to that designated person.” MCL 752.954(3).

Note: The law enforcement agency is not required to
“communicate with the sexual assault victim regarding
information [provided under MCL 752.954][,] if he or
she does not specifically make a request to the law
enforcement agency.” MCL 752.954(2).

In order to receive information under MCL 752.954, “the sexual
assault victim shall provide the law enforcement agency with the
name, address, telephone number, and electronic mail address of
the person to whom the information should be provided.” MCL
752.954(4). The law enforcement agency may also “require [the]
sexual assault victim’s request for information under [MCL 752.954]
to be in writing.” MCL 752.954(5).

“If new or updated information becomes available after a response
is given to a sexual assault victim’s request, the law enforcement
agency may, but is not required to, provide the new or updated
information to the sexual assault victim in the absence of a new
request from him or her.” MCL 752.954(1). “If a sexual assault
victim has submitted a written request for information, subsequent
requests for updated information are not required to be in writing.”
MCL 752.954(5).

Page 1-6

8 For additional information on personal protection orders under MCL 600.2950 and MCL 600.2950a, see
the Michigan Judicial Institute’s Domestic Violence Benchbook, Chapter 5.

9 “Beginning not later than September 30, 2015, law enforcement agencies shall provide sexual assault
victims with the information required in [MCL 752.953(1)].” MCL 752.953(4).

10 5ee Section 1.3(B) for information requested under MCL 752.955.
11 see Section 1.3(C) for information requested under MCL 752.956.
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B.

Providing Requested Information Regarding Status of
Case

“Upon request by a sexual assault victim to the investigating law
enforcement agency, the sexual assault victim shall be provided
with the following information if available and if the disclosure
does not impede or compromise an ongoing investigation:

(a) The contact information for the officer investigating
the case.

(b) The current status of the case.

(c) Whether the case has been submitted to the office of
the prosecuting attorney for review.

(d) If the case has been closed and the documented
reason for closure.” MCL 752.955.

Providing Requested Information Regarding DNA
Testing Results

“Upon request by a sexual assault victim to the investigating law
enforcement agency for information about DNA testing results, the
sexual assault victim shall be provided with the following
information if available and if the disclosure does not impede or
compromise an ongoing investigation:

(a) When the sexual assault evidence kit was submitted
to the forensic laboratory.!!?!

(b) Whether a DNA profile of a suspect was obtained
from the processing of evidence in the sexual assault
case.

(c) Whether a DNA profile of a suspect has been entered
into any data bank designed or intended to be used for
the retention or comparison of case evidence.

(d) Whether there is a match between the DNA profile
of a suspect obtained in the sexual assault case to any
DNA profile contained in any data bank designed or
intended to be used for the retention or comparison of
case evidence.”13 MCL 752.956(1).

12 moL 752.952(a) defines forensic laboratory as “a DNA laboratory that has received formal recognition
that it meets or exceeds a list of standards, including the FBI director’s quality assurance standards, to
perform specific tests, established by a nonprofit professional association of persons actively involved in
forensic science that is nationally recognized within the forensic community in accordance with the
provisions of the federal DNA identification act, 42 USC 14132, or subsequent laws.”
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Statewide Agencies That Address Sexual Assault

There is broad consensus that the most effective response to sexual
violence, like domestic violence, is a coordinated community response, in
which the court’s efforts are part of a continuum of services offered by
both the justice system and social services communities. Courts best
function as part of a coordinated community response when they are
aware of the variety of specialized services provided by sexual violence
agencies. This section details information about such agencies at the state
and local levels.

The Michigan Domestic Violence Prevention and Treatment Board, the
Michigan Coalition Against Domestic and Sexual Violence, and the
Michigan Resource Center on Domestic and Sexual Violence are
organizations operating at the statewide level to address the prevention
and treatment of sexual violence from the perspective of victims. These
agencies, although they do not provide direct assistance to victims
subjected to sexual violence, provide local referrals, information about
sexual violence, training resources, and technical assistance to courts.
However, these agencies are not authorized to provide such assistance to
sex offenders. See Section 9.17 for a list of programs for sex offenders.

A. Michigan Domestic Violence Prevention and Treatment
Board

“The Michigan Domestic Violencel!*! Prevention and Treatment
Board (MDVPTB) was established in 1978 by state legislation that
created a Governor-appointed Board responsible for focusing state
activity on domestic violence. The Board offices are administratively
housed within the Michigan Department of Health and Human
Services. . . . The Board develops and recommends policy; develops
and provides technical assistance and training to the criminal
justice, child welfare, etc; and administers state and federal funding
for domestic and sexual violence services.”

For more information, see http://www.michigan.gov/mdhhs/
0,5885,7-339-71548_7261---,00.html.

¢ Contact information:
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13 MCL 752.956(3) requires “[n]o later than September 30, 2015, the Michigan domestic and sexual
violence prevention and treatment board, in consultation with the department of state police, [to] develop
an informational handout for sexual assault victims that explains the meaning of possible forensic testing
results[, and that t]he informational handout . . . be made available electronically to Michigan law
enforcement agencies.” Once available, “a sexual assault victim [who] is provided with information about
forensic testing results . . . shall also be provided with a copy of, or access to, the information handout
described in [MCL 752.956(3)].” MCL 752.956(2).

14 Domestic violence may involve sexual violence or criminal sexual misconduct. The MDVPTB also assists
victims of nondomestic violence.
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MDVPTB

Department of Health and Human
ServicesP.O. Box 30037

Lansing, Michigan 48909

Phone 517/373-8144 Fax: 517/241-8903

B. Michigan Coalition to End Domestic and Sexual Violence

“[The Michigan Coalition to End Domestic and Sexual Violence]
MCEDSV is a statewide membership organization whose members
represent a network of over 70 domestic and sexual violence
programs and over 200 allied organizations and individuals. We
have provided leadership as the statewide voice for survivors of
domestic and sexual violence and the programs that serve them
since 1978.” www.mcedsv.org.

“MCEDSV is Michigan's catalyst for creating empowered and
transformed individuals, communities, and societies committed to
building a lasting legacy of equality, peace and social justice, where
domestic and sexual violence no longer exists.” www.mcedsv.org.

For more information, see www.mcedsv.org.

* Contact information:

3893 Okemos Rd., Suite B2,
Okemos, MI 48864

Phone: (517) 347-7000
Fax: (517) 347-1377

TTY: (517) 381-8470

C. Michigan Resource Center on Domestic and Sexual
Violence

“The Michigan Resource Center on Domestic and Sexual Violence
enhances the capacity of individuals and organizations to prevent
violence against women and strengthen service delivery for
survivors. This unique collection of books, videos, journals and
other media promotes awareness and increases accessibility of
educational information and resources for the state of Michigan.
These materials are useful for training, counseling, education,
research, nonprofit business management, program development
and activism.” www.resourcecenter.info.

For more information, see www.resourcecenter.info.
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1.5

Community-Based Efforts That Address Sexual
Assault

Michigan sexual assault service agencies provide victims of sexual
assault with help and support in surviving sexual assault.!® They
typically base their approach on a philosophy of self-determination and
empowerment, providing information and advocacy, but also
encouraging sexual assault victims to make their own decisions and
enhance their own support systems to help them get past the sexual
assault. Empowerment philosophy introduces to a victim of sexual
assault that healing occurs when he or she realizes that they can decide
what is best for themselves, that they are not alone, and that they are not
to blame for the sexual assault. It further assumes that healing can
happen when sexual assault victims reach out and provide support to
other sexual assault victims. Empowerment philosophy intends to
counteract the helplessness and immobility that often accompanies a life
crisis and to put the possibility and authority for ongoing change into the
hands of the sexual assault victim. By encouraging a sexual assault victim
to look inward and assess his or her own needs and the resources
possessed to fulfill them, a sense of autonomy can be restored.

Sexual assault service agencies provide shelter, as well as many other
forms of assistance to victims of sexual assaults. The types of services
provided are not uniform statewide. However, some common services
are as follows:

* 24-hour telephone crisis lines.

¢ Individual and group counseling.

¢ Transportation assistance.

e Safety planning.

* Childcare services.

¢ Information and education about sexual violence.

e Assistance in finding temporary or permanent housing, if
needed.

* Assistance to victim’s family members and friends.
* Assistance and advocacy with social service agencies.

* Assistance and advocacy with medical and other health care.

Page 1-10

15 For a list of resources and shelters, see http://www.mcedsv.org/help/find-help-in-michigan.html.
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* Assistance and advocacy with the legal system.

* Assistance with personal protection orders

1.6 Additional Sexual Assault Resource

Legal Momentum and the National Judicial Education Program (NJEP)
developed the publication Judges Tell: What I Wish I Had Known Before I
Presided in an Adult Victim Sexual Assault Case® from a nationwide survey
of judges who participated in NJEP’s Understanding Sexual Violence
programs. The publication covers twenty-five points ranging from basic
information about the prevalence and impact of sexual assault to pro se
defendants seeking to cross-examine their alleged victims.

For additional information on NJEP and Legal Momentum, see
www.legalmomentum.org/what-we-do/courts-justice-system-and-
women.

16 Available at http://www.legalmomentum.org/sites/default/files/reports/judges-tell-what-i-wish-i.pdf.
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2.1 Intrloduction to the Criminal Sexual Conduct (CSC)
Act

The purpose of the CSC Act is “to codify, consolidate, define, and
prescribe punishment for a number of sexually assaultive crimes under
one heading.” People v Cash, 419 Mich 230, 234 n 1 (1984). The Act
contains six substantive criminal offenses, as well as procedural and
evidentiary laws.

A. Criminal Sexual Conduct Offenses

Regarding the six offenses, there are four “degrees” of criminal
sexual conduct and two types of assault with intent to commit
criminal sexual conduct:

1. First-Degree Criminal Sexual Conduct (CSC-I)

First-degree criminal sexual conduct (CSC-I), MCL 750.520b,2
is a felony offense subject to different penalties depending on
the circumstances under which the criminal sexual conduct
occurred.

¢ A violation committed by an individual age 17 or
older against an individual under the age of 13 is
punishable by life imprisonment or imprisonment for
any term of years, but not less than 25 years.> MCL
750.520b(2)(b).4

¢ A violation committed by an individual age 18 or
older against an individual under the age of 13 when
the perpetrator has a prior conviction for violating
MCL 750.520b, MCL 750.520c, MCL 750.520d, MCL
750.520e, or MCL 750.520g (or a violation of the law
of the United States, or of another state or political
subdivision, substantially corresponding to MCL

1 This Benchbook uses the title “Criminal Sexual Conduct Act,” despite no such official Legislative
designation.

2 See Section 2.3(A) for a detailed discussion of CSC-I.

3 This “‘mandatory minimum’ sentence . . . is a flat 25-year term for purposes of MCL 769.34(2)(a)[
(governing sentence departures).]” See People v Payne (Jarrud), 304 Mich App 667, 672 (2014). See Section
9.4(A) for more information.

4 “[TIhe birthday rule of age calculation applies in Michigan.” People v Woolfolk, 304 Mich App 450, 504
(2014), aff’d 497 Mich 23 (2014). Under the birthday rule, “‘a person attains a given age on the anniversary
date of his or her birth.”” Woolfolk, 304 Mich App at 461, 464, 506 (holding that the common-law rule of
age calculation, under which “‘one becomes of full age the first moment of the day before’ the anniversary
of his or her birth[,]” is inapplicable in Michigan, and that the defendant, who shot and killed the victim on
the day before the defendant’s eighteenth birthday, “was not yet eighteen years of age when the shooting
occurred[]”) (emphasis supplied; citations omitted).
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750.520b, MCL 750.520c, MCL 750.520d, MCL
750.520e, or MCL 750.520g) involving a victim under
the age of 13, is punishable by life imprisonment
without the possibility of parole. MCL
750.520b(2)(c).>

e A violation under all other circumstances is
punishable by life imprisonment or for any term of
years. MCL 750.520b(2)(a).

e CSC-I is a nonprobationable offense for adult
offenders. MCL 771.1(1).

2. Second-Degree Criminal Sexual Conduct (CSC-II)

Second-degree criminal sexual conduct (CSC-II), MCL
750.520¢,° is a felony offense punishable by imprisonment for
not more than 15 years. MCL 750.520c(2)(a). CSC-II is a
probationable offense for adult offenders. MCL 771.1(1).

3. Third-Degree Criminal Sexual Conduct (CSC-III)

Third-degree criminal sexual conduct (CSC-III), MCL
750.520d,” is a felony offense punishable by imprisonment for
not more than 15 years. MCL 750.520d(2). CSC-III is a
nonprobationable offense for adult offenders. MCL 771.1(1).

4. Fourth-Degree Criminal Sexual Conduct (CSC-1V)

Fourth-degree criminal sexual conduct (CSC-IV), MCL
750.520e,% is a misdemeanor offense punishable by

5 Note that MCL 750.520b(2)(c), which previously prescribed a mandatory sentence of life imprisonment
without the possibility of parole for certain repeat CSC offenders 17 years of age or older against a victim
less than 13 years of age, has been amended by 2014 PA 23, effective March 4, 2014, to apply only to
offenders 18 years of age or older. A mandatory sentence of life imprisonment without the possibility of
parole may not, consistently with the Eighth Amendment, be imposed upon a nonhomicide offender who
was under the age of 18 at the time of the sentencing offense. Graham v Florida, 560 US 48, 75 (2010). For
additional discussion of Graham v Florida, 560 US 48 (2010), see the Michigan Judicial Institute’s Juvenile
Justice Benchbook, Chapter 19.

Additionally, “the birthday rule of age calculation applies in Michigan.” People v Woolfolk, 304 Mich App
450, 504 (2014), aff’d 497 Mich 23 (2014). Under the birthday rule, “‘a person attains a given age on the
anniversary date of his or her birth.”” Woolfolk, 304 Mich App at 461, 464, 506 (holding that the common-
law rule of age calculation, under which “‘one becomes of full age the first moment of the day before’ the
anniversary of his or her birth[,]” is inapplicable in Michigan, and that the defendant, who shot and killed
the victim on the day before the defendant’s eighteenth birthday, “was not yet eighteen years of age when
the shooting occurred[]”) (emphasis supplied; citations omitted).

6 See Section 2.4(A) for a detailed discussion of CSC-II.
7 see Section 2.3(B) for a detailed discussion of CSC-II.
8 See Section 2.4(B) for a detailed discussion of CSC-IV.
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imprisonment for not more than 2 years, a fine of not more
than $500, or both. MCL 750.520e(2). CSC-IV is a
probationable offense for adult offenders. MCL 771.1(1).

5. Assault With Intent To Commit CSC Involving
Penetration

Assault with intent to commit CSC involving penetration,
MCL 750.520g(1),’ is a felony offense punishable by
imprisonment for not more than 10 years. Assault with intent
to commit CSC involving penetration is a probationable
offense for adult offenders. MCL 771.1(1).

6. Assault With Intent To Commit CSC—Second Degree

Assault with intent to commit CSC—second degree, MCL
750.520g(2),'0 is a felony offense punishable by imprisonment
for not more than 5 years. Assault with intent to commit CSC-II
is a probationable offense for adult offenders. MCL 771.1(1).

Procedural Considerations

The “degrees” differentiate the elements of the various CSC crimes
according to the presence or absence of certain statutory
circumstances. The degrees do not refer to a sentence enhancement
scheme based on prior convictions. CSC offenders who have
previous convictions may be subject to sentence enhancements
under the CSC Act itself, MCL 750.520f (second or subsequent
offenses), and under the habitual offender provisions in the Code of
Criminal Procedure, MCL 769.10 et seq. (subsequent felony offenses
by a person convicted of one or more prior felonies).'!

Procedurally, the CSC Act contains rules and provisions governing
the following:

* Sentence enhancements for subsequent offenders. MCL
750.520f establishes a mandatory minimum sentence of 5
years of imprisonment when a defendant is convicted of
CSC-I, CSC-II, or CSC-III, and has a prior conviction of
CSC-1I, CSC-IL, or CSC-III under the Michigan Penal Code
or any similar statute of another jurisdiction (federal or
state) for a criminal sexual offense including rape, carnal

9 See Section 2.5(A) for a detailed discussion of Assault With Intent to Commit CSC Involving Penetration.

Page 2-4

10 see Section 2.5(B) for a detailed discussion of Assault With Intent to Commit CSC-Il.

1 see People v Wilcox (Larry I1), 486 Mich 60 (2010), where the defendant was charged both with being a

repeat offender under MCL 750.520f and with being a habitual offender under MCL 769.10.
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knowledge, indecent liberties, gross indecency, or an
attempt to commit such an offense.

* Corroboration of victim testimony. MCL 750.520h. A
victim’s testimony need not be corroborated in any CSC
prosecution.

e Victim resistance. MCL 750.520i. A victim of criminal
sexual conduct need not resist the actor.

* Admissibility of a victim’s past sexual conduct. MCL
750.520j. Evidence of a victim’s sexual conduct is generally
inadmissible in all CSC prosecutions, unless, and then only
to the extent that, (1) the evidence is material to a fact at
issue; (2) the inflammatory or prejudicial nature of the
evidence does not outweigh its probative value; and (3) the
evidence involves either the victim’s past sexual conduct
with the actor or specific instances of sexual activity
showing the source or origin of semen, pregnancy, or
disease. See also MRE 404(a)(3).

* Suppression of a victim’s name and of details of the
alleged offense. MCL 750.520k. In all CSC prosecutions, if
the victim, defendant, or counsel requests, the name of the
victim, the name of the actor, and the details of the alleged
offense must be suppressed by the magistrate until
arraignment, dismissal of the charge, or the case is
otherwise concluded —whichever occurs first.12

* Abolition of spousal immunity. MCL 750.520]. A person
may be convicted of any CSC crime, even though the
victim is the person’s legal spouse. “However, a person
may not be charged or convicted solely because his or her
legal spouse is under the age of 16, mentally incapable, or
mentally incapacitated.” Id.

* DNA identification profiling, chemical testing, and
blood and saliva samples. MCL 750.520m. A person must
provide a blood, saliva, or tissue sample for chemical
testing for DNA identification profiling (or a determination
of the sample’s genetic markers) if the person is “arrested
for committing or attempting to commit a felony offense or
an offense that would be a felony if committed by an
adult[,]” MCL 750.520m(1)(a), or “convicted of, or found
responsible for, a felony or attempted felony, or . . . [certain]
misdemeanors” listed in MCL 750.520m(1)(b) (including
substantially similar local ordinances).

12 McL 750.520k was found unconstitutional by WXYZ, Inc v Hand, 658 F2d 420 (CA 6, 1981). However, no
change has been made to the statutory language in MCL 750.520k.
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e Lifetime electronic monitoring. MCL 750.520n. “[TThe trial
court [must] impose 11fet1me electronic monitoring [as set
out in MCL 791.28513] in either of two different
circumstances: (1) when any defendant is convicted of
CSC-I under MCL 750.520b, and (2) when a defendant who
is 17 years old or older is convicted of CSC-II under MCL
750.520c against a victim who is less than 13 years old.”!*
People v Brantley, 296 Mich App 546, 558-559 (2012), citing
MCL 750.520b(2)(d); MCL 750.520n(1). “[A] person
convicted under [MCL 750.520b], regardless of the ages [of
the parties] involved, is to be sentenced to lifetime
electronic monitoring, and a person convicted under [MCL
750.520c] is to be sentenced to lifetime monitoring only if
the defendant was 17 or older at the time of the crime and
the victim was less than 13.” People v Johnson (Todd), 298
Mich App 128, 136 (2012) (“defendant, having been
convicted of first-degree criminal sexual conduct, was
properly ordered to submit to lifetime electronic
monitoring even though [the victim] was not less than 13
years of age”).1?

C. Nature of the Sexual Conduct and the Accompanying
Circumstances

The CSC Act analyzes two components of sexual assaults: the
nature of the sexual conduct itself and the accompanying
circumstances.

1. Nature of the Sexual Conduct

The CSC Act distinguishes between assaults that affect or are
intended to affect body cavities and those that affect or are
intended to affect body surfaces. People v Bristol, 115 Mich App
236, 238 (1982). Sexual conduct affecting the body cavities is
known as a penetration offense (CSC-I and CSC-III), and sexual
conduct affecting body surfaces is known as a contact offense
(CSC-II and CSC-IV). See Section 2.3 for detailed discussion of

Page 2-6

13 pursuant to MCL 791.285(3), “‘electronic monitoring’ means a device by which, through global
positioning system satellite or other means, an individual’s movement and location are tracked and
recorded.”

14 Before accepting a plea of guilty or nolo contendere, the trial court must advise the defendant of, and
determine that he or she understands, “any . . . requirement for mandatory lifetime electronic monitoring
under MCL 750.520b or [MCL] 750.520c[.]” MCR 6.302(B)(2). Advising the defendant of a requirement for
mandatory lifetime electronic monitoring is required because “mandatory lifetime electronic monitoring is
part of the sentence itself” People v Cole (David), 491 Mich 325, 327 (2012). “Accordingly, when the
governing criminal statute mandates that a trial court sentence a defendant to lifetime electronic
monitoring, due process requires the trial court to inform the defendant entering the plea that he or she
will be subject to mandatory lifetime electronic monitoring.” Cole (David), supra at 337.
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penetration offenses and Section 2.4 for detailed discussion of
contact offenses.

2. Circumstances

Listed in each of the four degrees of CSC offenses are various
circumstances. See MCL 750.520b to MCL 750.520e. To be
charged with or convicted of CSC-I, CSC-II, CSC-IIL, or CSC-1V,
a sexual penetration or contact must be accompanied by at
least one statutory circumstance. These circumstances are
detailed in the statutory language describing each offense.

D. Aggravating Circumstances, Aggravating Factors, and the
Elevation Process

Michigan courts commonly refer to the Act’s circumstances as
aggravating circumstances or aggravating factors. These phrases are
typically used in one of two ways. One way is to refer to them as an
“elevation process.”!® A sexual penetration or contact may be
elevated from CSC-III to CSC-I, and from CSC-IV to CSC-II,
respectively, when the penetration or contact involves one or more
aggravating circumstances in CSC-I or CSC-II. Specific examples are
the “force or coercion” and “personal injury” elements: when the
aggravating circumstance of personal injury exists with force or
coercion, a sexual penetration or contact may be lawfully charged as
CSC-I or CSC-II, respectively, whereas a sexual penetration or
contact with force or coercion alone may only be lawfully charged
as CSC-III or CSC-1V, respectively.

Bn Brantley, 296 Mich App at 556-557, the Court of Appeals rejected the defendant’s contention that,
under MCL 750.520n(1) (requiring lifetime electronic monitoring for a defendant “convicted under [MCL
750.]520b or [MCL 750.]520c for criminal sexual conduct committed by an individual 17 years of age or
older against an individual less than 13 years of age”) and MCL 750.520b(2)(d) (requiring that a defendant
convicted of CSC-I be “sentence[d] . . . to lifetime electronic monitoring under [MCL 750.]520n[]”), a person
convicted of either CSC-I or CSC-Il could be sentenced to lifetime electronic monitoring only if he or she
was at least 17 years of age and the victim was less than 13 years of age. The Court, applying the “last
antecedent rule,” concluded “that the Legislature intended the modifying phrase ‘for criminal sexual
conduct committed by an individual 17 years old or older against an individual less than 13 years of age’ [in
MCL 750.520n(1)] to apply to convictions of second-degree criminal sexual conduct (CSC[-]Il) under MCL
750.520c¢ only, and not to convictions of CSC[-]I under MCL 750.520b.” Brantley, supra at 557.

See also People v King (Raymond), 297 Mich App 465, 468 (2012) (indicating disagreement with Brantley,
296 Mich App at 556-557, and requesting that a conflict panel be convened under MCR 7.215(J) to
determine whether MCL 750.520n(1) conflicts with MCL 750.520b(2)(d) and whether, when read in pari
materia, MCL 750.520n(1) and MCL 750.520b(2)(d) require lifetime electronic monitoring for defendants
convicted of either CSC-I or CSC-Il only when the defendant is at least 17 years of age and the victim is less
than 13 years of age). The Court of Appeals subsequently “order[ed] that a special panel shall not be
convened .. . to resolve the conflict between [King (Raymond), supra,] and [Brantley, supra].” People v King
(Raymond), unpublished order of the Court of Appeals, entered August 20, 2012 (Docket No. 301793).

16 gee People v Petrella, 424 Mich 221, 239 (1985), and People v Rogers (William), 142 Mich App 88, 91
(1985).
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Note: When referring to the CSC Act’s elements, this
benchbook will only use the term circumstances, as
opposed to aggqravating circumstances or aggravating
factors—except when directly quoting case opinions or
other sources that use those specific terms.

Other Remedies for Victims of Sexual Assault

Although criminal prosecution may succeed in holding offenders
accountable to the criminal justice system, appropriately penalize
them for their unlawful conduct, and result in the award of
restitution to the victim(s) of an offender’s criminal conduct, a
victim may wish to pursue a civil action against the offender with
the possibility of better compensating him or her for the immediate
and long-term physical and psychological injuries caused by the
offender’s conduct.

Other remedies for victims of sexual assault include civil lawsuits
against offenders and third parties, as well as the administrative
remedies available through the Crime Victim Services Commission
(CVSQ).

“The difference in degree of burden of proof in criminal [(beyond a
reasonable doubt)] and civil [(preponderance of the evidence)] cases
precludes application of the rule of res judicata.” Helvering v
Mitchell, 303 US 391, 397 (1938). Therefore, because the standard of
proof is lower in civil cases than in criminal cases, an acquittal on
criminal charges does not bar a subsequent civil suit based on the
same conduct. Helvering, supra at 397.

Under the Crime Victims Compensation Board Act, MCL 18.351 et
seq., which is administered through the Crime Victim Services
Commission (CVSC), a sexual assault victim!” may seek
reimbursement for eligible “out-of-pocket” expenses for a “personal

physical injury.”8

A comprehensive discussion of civil and administrative remedies is
beyond the scope of this benchbook. For more information, see the
Michigan Judicial Institute’s Crime Victim Rights Benchbook and
Criminal Proceedings Benchbook, Vol. 1.

Page 2-8

17 victim is “a person who suffers a personal physical injury as a direct result of a crime.” MCL 18.351(i).

18 personal physical injury is “actual bodily harm and includes pregnancy.” MCL 18.351(f).
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2.2

2.3

Calculation of Age

“[TThe birthday rule of age calculation applies in Michigan.” People v
Woolfolk, 304 Mich App 450, 504 (2014), aff'd 497 Mich 23 (2014). Under
the birthday rule, ““a person attains a given age on the anniversary date
of his or her birth.”” Woolfolk 304 Mich App at 461, 464, 506 (holding that
the common-law rule of age calculation, under which ““one becomes of
full age the first moment of the day before’ the anniversary of his or her
birth[,]” is inapplicable in Michigan, and that the defendant, who shot
and killed the victim on the day before the defendant’s eighteenth
birthday, “was not yet eighteen years of age when the shooting
occurred[]”) (emphasis supplied; citations omitted).

Penetration Offenses: CSC-I and CSC-III

A. Criminal Sexual Conduct—First Degree

CSC-I is not only the most serious penetration offense, it is also the
most serious CSC offense. It involves sexual penetration coupled
with any one of the circumstances described in the statute, MCL
750.520b.

1. Statutory Authority
MCL 750.520b provides:

“(1) A person is guilty of criminal sexual conduct
in the first degree if he or she engages in sexual
penetration with another person and if any of the
following circumstances exists:

(a) That other person is under 13 years of
age.

(b) That other person is at least 13 but less
than 16 years of age® and any of the
following;:

19 «[T]he birthday rule of age calculation applies in Michigan.” People v Woolfolk, 304 Mich App 450, 504
(2014), aff’d 497 Mich 23 (2014). Under the birthday rule, “‘a person attains a given age on the anniversary
date of his or her birth.”” Woolfolk, 304 Mich App at 461, 464, 506 (holding that the common-law rule of
age calculation, under which “*one becomes of full age the first moment of the day before’ the anniversary
of his or her birth[,]” is inapplicable in Michigan, and that the defendant, who shot and killed the victim on
the day before the defendant’s eighteenth birthday, “was not yet eighteen years of age when the shooting
occurred[]”) (emphasis supplied; citations omitted).

20 “[T]he birthday rule of age calculation applies in Michigan.” People v Woolfolk, 304 Mich App 450, 504
(2014), aff’d 497 Mich 23 (2014). See previous footnote.
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(1) The actor is a member of the same
household as the victim.

(ii) The actor is related to the victim by
blood or affinity to the fourth degree.

(iif) The actor is in a position of authority
over the victim and used this authority
to coerce the victim to submit.

(iv) The actor is a teacher, substitute
teacher, or administrator of the public
school, nonpublic school, school district,
or intermediate school district in which
that other person is enrolled.

(v) The actor is an employee or a
contractual service provider of the
public school, nonpublic school, school
district, or intermediate school district in
which that other person is enrolled, or is
a volunteer who is not a student in any
public school or nonpublic school, or is
an employee of this state or of a local
unit of government of this state or of the
United States assigned to provide any
service to that public school, nonpublic
school, school district, or intermediate
school district, and the actor uses his or
her employee, contractual, or volunteer
status to gain access to, or to establish a
relationship with, that other person.

(vi) The actor is an employee, contractual
service provider, or volunteer of a child
care organization, or a person licensed to
operate a foster family home or a foster
tamily group home in which that other
person is a resident, and the sexual
penetration occurs during the period of
that other person’s residency. As used in
this  subparagraph,  ‘child  care
organization’, ‘foster family home’, and
‘foster family group home” mean those
terms as defined in . . . MCL 722.111.

(c) Sexual penetration occurs under
circumstances involving the commission of
any other felony.
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(d) The actor is aided or abetted by 1 or more
other persons and either of the following
circumstances exists:

() The actor knows or has reason to
know that the victim is mentally
incapable, mentally incapacitated, or
physically helpless.

(i) The actor uses force or coercion to
accomplish the sexual penetration. Force
or coercion includes, but is not limited
to, any of the circumstances listed in
subdivision (f).

(e) The actor is armed with a weapon or any
article used or fashioned in a manner to lead
the victim to reasonably believe it to be a
weapon.

(f) The actor causes personal injury to the
victim and force or coercion is used to
accomplish sexual penetration. Force or
coercion includes, but is not limited to, any of
the following circumstances:

(1) When the actor overcomes the victim
through the actual application of
physical force or physical violence.

(i1) When the actor coerces the victim to
submit by threatening to use force or
violence on the victim, and the victim
believes that the actor has the present
ability to execute these threats.

(1i7) When the actor coerces the victim to
submit by threatening to retaliate in the
future against the victim, or any other
person, and the victim believes that the
actor has the ability to execute this
threat. As used in this subdivision, ‘to
retaliate’ includes threats of physical
punishment, kidnapping, or extortion.

(iv) When the actor engages in the
medical treatment or examination of the
victim in a manner or for purposes that
are medically recognized as unethical or
unacceptable.
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(v) When the actor, through concealment
or by the element of surprise, is able to
overcome the victim.

(g) The actor causes personal injury to the
victim, and the actor knows or has reason to
know that the victim is mentally incapable,
mentally incapacitated, or physically helpless.

(h) That other person is mentally incapable,
mentally disabled, mentally incapacitated, or
physically helpless, and any of the following;:

(i) The actor is related to the victim by
blood or affinity to the fourth degree.

(if) The actor is in a position of authority
over the victim and used this authority
to coerce the victim to submit.”

Intent

CSC-I is a general intent crime. People v Langworthy, 416 Mich
630, 645 (1982).

No Temporal Requirement

“The plain language of [MCL 750.520d(1)(e)(i)-(ii)] does not
contain any temporal requirement regarding the timing of the
sexual penetration[;] . . . [r]ather, it refers to the occupation of
the actor.” People v Lewis, 302 Mich App 338, 345-346 (2013).
Regardless of when the act occurred, “if the actor’s occupation
as a substitute teacher [or contract service provider] allowed
the actor access to the student of the relevant age group in
order to engage in sexual penetration, the Legislature intended
to punish that conduct.” Id. at 341, 347 (holding that prohibited
conduct occurring during summer break was punishable). The
Court’s holding in Lewis, supra, could arguably extend to MCL
750.520b(1)(b)(iv)-(v), which contain substantially similar
provisions as found in MCL 750.520d(1)(e)(7)-(ii), except that
they apply to situations involving younger victims.

Note: MCL 750.520d(1)(e)(i)-(ii), the specific
provisions discussed in Lewis, supra, also
contemplate sexual penetration by individuals
holding various other occupations. See also MCL
750.520b(1)(b)(iv)-(v). Although the defendant in
Lewis, supra, did not fit into any of these
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occupational categories, the holding presumably
applies to those occupations as well.

4. Sufficiency of Evidence

“[A] complainant’s testimony regarding a defendant’s
commission of sexual acts is sufficient evidence to support a
conviction for CSC I: ‘[TThe question is not whether there was
conflicting evidence, but rather whether there was evidence
that the jury, sitting as the trier of fact, could choose to believe
and, if it did so believe that evidence, that the evidence would
justify convicting defendant.””?! People v Bailey (Ryan), 310
Mich App 703, 714 (2015) (finding that the defendant’s
convictions of four counts of CSC-I were supported by
sufficient evidence where “[e]lach complainant testified that
[the] defendant penetrated her vagina with his fingers, and the
jury was free to believe their testimony despite the delay in
reporting [the] defendant’s conduct[, and] . . . [e]ach victim
offered an explanation for why they did not report [the]
defendant’s conduct when it occurred[]”), quoting People v
Smith (Jeffrey), 205 Mich App 69, 71 (1994).

“In criminal sexual conduct cases, a victim’s testimony may be
sufficient to support a defendant’s conviction and need not be
corroborated.” People v Solloway, Mich App __, __ (2016)
(finding that the defendant’s conviction of CSC-I was
supported by sufficient evidence where the victim “testified in
great detail as to the sexual assault[,] [the victim] testified that
he woke up to [the] defendant on top of him, ‘shaking up and
down[,]" . . . that [the] defendant then flipped him over and
‘put his [penis] in [the victim’s] butt[,]’ and [the victim]
explained that he could feel [the] defendant’s [penis] in his
bodyl]").

5. Great Weight of the Evidence

“A verdict is against the great weight of the evidence and a
new trial should be granted when ‘the evidence preponderates
heavily against the verdict and a serious miscarriage of justice
would otherwise result.”” People v Solloway, Mich App __,
___(2016), quoting People v Brantley, 296 Mich App 546, 553
(2012). “Generally, a verdict may only be vacated when the

21 “[T]he prosecutor ‘is not obligated to disprove every reasonable theory consistent with innocence to
discharge its responsibility; it need only convince the jury “in the face of whatever contradictory evidence
the defendant may provide.”” Bailey (Ryan), 310 Mich App at 713 (citations omitted). “Further,
*“[clircumstantial evidence and reasonable inferences arising from that evidence can constitute
satisfactory proof of the elements of a crime.”” Bailey (Ryan), 310 Mich App at 713 (citations omitted).
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verdict is not reasonably supported by the evidence, but rather
it ‘is more likely attributable to factors outside the record, such
as passion, prejudice, sympathy, or other extraneous
considerations.” Solloway, ___ Mich App at ___, quoting People
v Plummer, 229 Mich App 293, 306 (1998). In Solloway, the Court
found that “[t]he verdict was not against the great weight of
the evidence[]” when “[the] defendant failed to establish that
the evidence ‘preponderate[d] heavily” against the trial court’s
verdict[,]” and “[e]ach of the trial court’s findings [were]
supported by the evidence.” Solloway, Mich App at ___.
“The trial court found that [the victim] was less than 13 years
old when [the] defendant entered his bedroom at night, got on
top of him, and eventually inserted his penis into [the victim's]
anal opening[,] . . . [the victim’s] testimony of [the sexual
assault] was ‘very clear and very credible[,]" . . . [the sexual
assault nurse examiner (SANE) who examined the victim at
the hospital provided] testimony of the victim’s injuries [that]
was consistent with the victim’s account of the sexual assault],
and] . . . the trial court noted [the SANE’s] testimony that the
victim’s injuries, as a whole, were “inconsistent with difficult
bowel movements’ as [the] defendant attempted to claim.”

“Questions regarding credibility are not sufficient grounds for
relief unless the ‘testimony contradicts indisputable facts or
laws’; the ‘testimony is patently incredible or defies physical
realities’; the ‘testimony is material and . . . so inherently
implausible that it could not be believed by a reasonable juror’;
or the “testimony has been seriously impeached and the case is
marked by uncertainties and discrepancies.”” Solloway, ___
Mich App at ___ (noting that “witness credibility [in general] is
a question for the factfinder, and this Court does not interfere
with the factfinder’s role[]”), quoting People v Lemmon, 456
Mich 625, 643-644 (1998).

Statute of Limitations

A defendant may be indicted for CSC-I at any time. MCL
767.24(1)(a).

Imprisonment

“Criminal sexual conduct in the first degree is a felony
punishable as follows:

(a) Except as provided in subdivisions (b) and (c),
by imprisonment for life or for any term of years.
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(b) For a violation that is committed by an
individual 17 years of age or older against an
individual less than 13 vyears of age®’ by
imprisonment for life or any term of years, but not
less than 25 years.?3

(c) For a violation that is committed by an
individual 18 years of age or older against an
individual less than 13 years of age, by
imprisonment for life without the possibility of
parole if the person was previously convicted of a
violation of this section or section 520c, 520d, 520e,
or 520g committed against an individual less than
13 years of age or a violation of law of the United
States, another state or political subdivision
substantially corresponding to a violation of this
section or section 520c, 520d, 520e, or 520g
committed against an individual less than 13 years
of age.” MCL 750.520b(2).2*

The phrase for life or for any term of years requires the imposition
of a fixed sentence of life imprisonment or an indeterminate
sentence in state prison; incarceration in the county jail is not
authorized, even if the imprisonment imposed is one year or
less. People v Austin, 191 Mich App 468, 469-470 (1991) (armed
robbery is “punishable by imprisonment in state prison for life
or any term of years” [emphasis added]; because armed
robbery is not a probationable offense, the offender must
receive a prison sentence). The phrase for life or for any term of
years does not establish a mandatory minimum sentence.
People v Luke, 115 Mich App 223, 224-225 (1982), aft'd 417 Mich

22 «[T]he birthday rule of age calculation applies in Michigan.” People v Woolfolk, 304 Mich App 450, 504
(2014), aff’d 497 Mich 23 (2014). Under the birthday rule, “‘a person attains a given age on the anniversary
date of his or her birth.” Woolfolk, 304 Mich App at 461, 464, 506 (holding that the common-law rule of
age calculation, under which “*one becomes of full age the first moment of the day before’ the anniversary
of his or her birth[,]” is inapplicable in Michigan, and that the defendant, who shot and killed the victim on
the day before the defendant’s eighteenth birthday, “was not yet eighteen years of age when the shooting
occurred[]”) (emphasis supplied; citations omitted).

2 This “‘mandatory minimum’ sentence . . . is a flat 25-year term for purposes of MCL 769.34(2)(a)[
(governing sentence departures).]” See People v Payne (Jarrud), 304 Mich App 667, 672 (2014). See Section
9.4(A) for more information.

24 Note that MCL 750.520b(2)(c), which previously prescribed a mandatory sentence of life imprisonment
without the possibility of parole for certain repeat CSC offenders 17 years of age or older against a victim
less than 13 years of age, has been amended by 2014 PA 23, effective March 4, 2014, to apply only to
offenders 18 years of age or older. A mandatory sentence of life imprisonment without the possibility of
parole may not, consistently with the Eighth Amendment, be imposed upon a nonhomicide offender who
was under the age of 18 at the time of the sentencing offense. Graham v Florida, 560 US 48, 75 (2010). For
additional discussion of Graham v Florida, 560 US 48 (2010), see the Michigan Judicial Institute’s Juvenile
Justice Benchbook, Chapter 19.
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430 (1983) (defendant’s sentence of six months to four years
was affirmed).?

MCL 750.520b(2) sets out the minimum statutorily authorized
punishment a defendant is to serve for a CSC-I offense, and a
“trial court is without authority to impose[]” a punishment
against the defendant that is less than the statutorily required
minimum. See People v Kreiner, 497 Mich 1024, 1024-1025 (2015)
(finding error and remanding to the Court of Appeals to
address the appropriate remedy where the trial court “ordered
the prosecutor to re-offer [a] plea[]” agreement offering a ten-
year minimum sentence in exchange for a guilty plea to CSC-I
because the trial court was “without authority to impose” that
sentence).

For information on scoring CSC-I offenses under the
Michigan’s statutory sentencing guidelines, see Section 9.4(B).

Mandatory Minimum Sentence for Certain CSC-I
Offenders Not Cruel and/or Unusual Punishment

“[TThe 25-year mandatory minimum [sentence] prescribed by
MCL 750.520b(2)(b) [for first-degree criminal sexual conduct
committed by a defendant who is 17 years of age or older
against a victim who is less than 13 years of age] is [not] cruel
or unusual when applied to a [17-year-old] juvenile
offender[,]” because the mandatory sentence “provides ‘some
meaningful opportunity to obtain release based on
demonstrated maturity and rehabilitation” for juvenile
offenders.” People v Payne (Jarrud), 304 Mich App 667, 675-676
(2014)?® (quoting Graham v Florida, 560 US 48, 75 (2010), and
noting that “[a]lthough a minimum sentence of 25 years is
unquestionably substantial, it is simply not comparable to the
sentences of death and life without parole found
unconstitutional when applied to juveniles in Miller[ v
Alabama, 567 US ___ (2012)], Graham, [560 US 48], and Roper[ v
Simmons, 543 US 551 (2005)][]”).%”

25 Note: Austin, 191 Mich App 468, and Luke, 115 Mich App 223, were decided before adoption of the
legislative sentencing guidelines.

26 The Payne (Jarrud) Court additionally rejected as irrelevant the defendant’s assertion that “although his
chronological age was 17% years at the time of the offense, he lacked the mental maturity of a 17%-year-
old because of his developmental delays, intellectual difficulties, and premature birth.” Payne (Jarrud), 304
Mich App at 676 n 3 (quoting United States v Marshall, 736 F3d 492, 498 (CA 6, 2013), and noting that
“[ulnder the [United States] Supreme Court’s jurisprudence concerning juveniles and the Eighth

Amendment, the only type of “age” that matters is chronological age[]’”).

Page 2-16
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9.

Double Jeopardy

“Because CSC-I and CSC-II each require proof of a fact that the
other does not, [a] defendant’s convictions of both on the same
facts does not violate double jeopardy.” People v Duenaz, 306
Mich App 85, 115 (2014). ““Sexual penetration” is an element of
CSC-I but not CSC-II[,]” while “CSC[-]II requires that “sexual
contact’ be done for a 'sexual purpose, an element not
included in CSCJ-]1.” Id.at 107.

Convicting and sentencing a defendant for two counts of CSC-
I and two counts of CSC-III where there were only two acts of
penetration did not violate the multiple punishments strand of
the Double Jeopardy Clause. People v Garland (Edward), 286
Mich App 1, 5-6 (2009). In Garland, supra at 5, “the prosecution
alleged two acts of sexual penetration: sexual intercourse and
cunnilingus. For each act, [the] defendant was charged, tried,
and convicted of two criminal offenses: CSC[-]I on the theory
that a sexual penetration had occurred during a home invasion
[, and CSCI-]III on the theory that the victim was physically
helpless[].” One element required to prove CSC-I, but not
required to prove CSC-III, is that the sexual penetration
occurred “under circumstances involving the commission of
any other felony.” MCL 750.520b(1)(c). One element required
to prove CSC-IIL but not required to prove CSC-], is that the
sexual penetration was accompanied by the actor knowing or
having “reason to know that the victim [was] . . . physically
helpless.” MCL 750.520d(1)(c). “[U]nder the Blockburger test,
because each offense contains an element that the other does
not, CSC[-]I and CSC[-]III are separate offenses for which [the]
defendant was properly convicted and sentenced . . . .”
Garland, supra at 6.

When the defendant’s convictions of CSC-II were vacated (he
was charged with CSC-I, and the jury convicted him of the
cognate lesser offense of CSC-I1),28 double jeopardy principles
did not bar the prosecution from charging the defendant with,
and retrying the defendant for, CSC-II, where the defendant
successfully appealed his conviction and the reversal was not
based on insufficient evidence. People v Nyx (Maurice), 480
Mich 1204 (2007) (Corrigan, J., concurring).

27 Note that MCL 750.520b(2)(c), which previously prescribed a mandatory sentence of life imprisonment
without the possibility of parole for certain repeat CSC offenders 17 years of age or older against a victim
less than 13 years of age, has been amended by 2014 PA 23, effective March 4, 2014, to apply only to
offenders 18 years of age or older. MCL 750.520b(2)(b), which does not impose a life-without-parole
sentence, has not been amended.

28 people v Nyx (Maurice), 479 Mich 112, 134, 136 (2007).
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10. Probation

CSC-I is a nonprobationable offense for adult offenders. MCL
771.1(1). For further information regarding probation in
juvenile delinquency, designation, and waiver proceedings, see
the Michigan Judicial Institute’s Juvenile Justice Benchbook.

11. Fines, Costs, and Assessments

See Section 2.7.

12. Lifetime Electronic Monitoring29

a. Mandatory Lifetime Electronic Monitoring for
Violation of MCL 750.520b

In addition to any other penalty imposed for violating
MCL 750.520b, the court must sentence the offender to
lifetime electronic monitoring.30 MCL 750.520b(2)(d);
MCL 750.520n(1); see also People v Brantley, 296 Mich App
546, 558-559 (2012). Because under MCL 750.520n(1),
lifetime electronic monitoring is “part of the sentence
itself for CSC-I[,]” a “sentence [that does] not include
electronic monitoring[] . . . [is] properly considered
invalid[.]” People v Comer, 312 Mich App 538, 544 (2015),
citing People v Cole (David), 491 Mich 325, 327 (2012).

“[A] person convicted under [MCL 750.520b], regardless
of the ages [of the parties] involved, is to be sentenced to
lifetime electronic monitoring[.]” People v Johnson (Todd),
298 Mich App 128, 136 (2012) (“defendant, having been
convicted of first-degree criminal sexual conduct, was
properly ordered to submit to lifetime electronic
monitoring even though [the victim] was not less than 13
years of age”).3! Note that “a person convicted under
[MCL 750.520c] is to be sentenced to lifetime [electronic]

Page 2-18

29 pursuant to MCL 791.285(3), “‘electronic monitoring’ means a device by which, through global
positioning system satellite or other means, an individual’s movement and location are tracked and
recorded.”

30Before accepting a plea of guilty or nolo contendere, the trial court must advise the defendant of, and
determine that he or she understands, “any . . . requirement for mandatory lifetime electronic monitoring
under MCL 750.520b or [MCL] 750.520c[.]” MCR 6.302(B)(2). Advising the defendant of a requirement for
mandatory lifetime electronic monitoring is required because “mandatory lifetime electronic monitoring is
part of the sentence itself” People v Cole (David), 491 Mich 325, 327 (2012). “Accordingly, when the
governing criminal statute mandates that a trial court sentence a defendant to lifetime electronic
monitoring, due process requires the trial court to inform the defendant entering the plea that he or she
will be subject to mandatory lifetime electronic monitoring.” Cole (David), supra at 337.
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monitoring only if the defendant was 17 or older at the
time of the crime and the victim was less than 13.”32

b. Constitutional Concerns

Cruel or Unusual Punishment. “[W]hen employing an as
applied standard under the state constitution, lifetime
electronic monitoring is not cruel or unusual
punishment[]” for a conviction of CSC-II committed by a
defendant who is 17 years old or older against a victim
under age 13, where “evidence of [the defendant’s]
improper sexual acts . . . suggests that lifetime monitoring
would help to protect potential victims from [the]
defendant, who in turn would likely be deterred from
engaging in such acts if he [or she] were closely
monitored.”33 People v Hallak, 310 Mich App 555, 576-577
(2015), rev’d in part on other grounds 499 Mich 879 (2016)
(rejecting, “[f]lor these same reasons,” the defendant's
“facial challenge under the state constitution[]” and his
claim of cruel and unusual punishment under the federal
constitution).

Double Jeopardy. “Because the Legislature intended that
both [a] defendant’s prison sentence and the requirement
of lifetime monitoring be sanctions for [CSC-II committed
by a defendant who is 17 years of age or older against a
victim less than 13 years of age], there [is] no double

31 |n Brantley, 296 Mich App at 556-557, the Court of Appeals rejected the defendant’s contention that,
under MCL 750.520n(1) (requiring lifetime electronic monitoring for a defendant “convicted under [MCL
750.]520b or [MCL 750.]520c for criminal sexual conduct committed by an individual 17 years of age or
older against an individual less than 13 years of age”) and MCL 750.520b(2)(d) (requiring that a defendant
convicted of CSC-I be “sentence[d] . . . to lifetime electronic monitoring under [MCL 750.]520n[]”), a person
convicted of either CSC-I or CSC-II could be sentenced to lifetime electronic monitoring only if he or she
was at least 17 years of age and the victim was less than 13 years of age. The Court, applying the “last
antecedent rule,” concluded “that the Legislature intended the modifying phrase ‘for criminal sexual
conduct committed by an individual 17 years old or older against an individual less than 13 years of age’ [in
MCL 750.520n(1)] to apply to convictions of second-degree criminal sexual conduct (CSC[-]Il) under MCL
750.520c only, and not to convictions of CSC[-]I under MCL 750.520b.” Brantley, supra at 557.

See also People v King (Raymond), 297 Mich App 465, 468 (2012) (indicating disagreement with Brantley,
296 Mich App at 556-557, and requesting that a conflict panel be convened under MCR 7.215(J) to
determine whether MCL 750.520n(1) conflicts with MCL 750.520b(2)(d) and whether, when read in pari
materia, MCL 750.520n(1) and MCL 750.520b(2)(d) require lifetime electronic monitoring for defendants
convicted of either CSC-I or CSC-Il only when the defendant is at least 17 years of age and the victim is less
than 13 years of age). The Court of Appeals subsequently “order[ed] that a special panel shall not be
convened . . . to resolve the conflict between [King (Raymond), supra,] and [Brantley, supra].” People v King
(Raymond), unpublished order of the Court of Appeals, entered August 20, 2012 (Docket No. 301793).

32 see Section 2.4(A) for a discussion of MCL 750.520c.

33 Presumably, this reasoning would apply equally to CSC-I convictions.
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jeopardy violation.”3* Hallak, 310 Mich App at 583, rev'd
in part on other grounds 499 Mich 879 (2016).

Fourth Amendment. “[TThe placement of an electronic
monitoring device to monitor [a] defendant’s movement
constitutes a search for purposes of the Fourth
Amendment.” Hallak, 310 Mich App at 579, rev'd in part
on other grounds 499 Mich 879 (2016), citing Grady v
North Carolina, 575 US ___, __ (2015). However, “lifetime
electronic monitoring for a defendant 17 years or older
convicted of [CSC-1II] involving a minor under 13 is not
unreasonable[]” because “on balance the strong public
interest in the benefit of monitoring those convicted of
[CSC-II] against a child under the age of 13 outweighs any
minimal impact of [the] defendant’s reduced privacy
interest.”> Hallak, 310 Mich App at 579, 581, revd in part
on other grounds 499 Mich 879 (2016).

13. Consecutive Sentencing Authorized

“The court may order a term of imprisonment imposed under
this section to be served consecutively to any term of
imprisonment imposed for any other criminal offense arising
from the same transaction.” MCL 750.520b(3).3° “Although
consecutive sentencing lengthens the total period of
imprisonment, it does not increase the penalty for any specific
offense[,]” and neither Apprendi v New Jersey, 530 US 466 (2000),
Alleyne v United States, 570 US (2013), nor People v Lockridge,
498 Mich 358 (2015), “compel the conclusion that consecutive
sentencing in Michigan violates a defendant’s Sixth
Amendment protections.” People v Deleon, Mich App
(2016). Further, “the Sixth Amendment does not prohibit
the use of judicial fact-finding to impose consecutive
sentencing.” Id. at . citing Oregon v Ice, 555 US 160, 164

(2009).

In Deleon, although the jury’s verdict “did not necessarily
incorporate a finding that [the defendant’s] CSC-I conviction
‘ar[ose] from the same transaction” as did his CSC-II
conviction, . . . [the] defendant ha[d] no Sixth Amendment
right to have a jury make that determination[]” before the trial
court could impose a consecutive sentence under MCL
750.520b(3). Deleon, Mich App at
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34 Presumably, this reasoning would apply equally to CSC-I convictions.
35 Presumably, this reasoning would apply equally to CSC-I convictions.

36 see the Michigan Judicial Institute’s Criminal Proceedings Benchbook, Vol. 2, Chapter 3, for more
information on consecutive sentencing.
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14.

“[Aln ongoing course of sexually abusive conduct involving
episodes of assault does not in and of itself render the crimes
part of the same transaction[; rather, fJor multiple penetrations
to be considered as part of the same transaction, they must be
part of a ‘continuous time sequence[,]’ not merely part of a
continuous course of conduct.” People v Bailey (Ryan), 310 Mich
App 703, 723, 725 (2015) (citing People v Brown (Tommy), 495
Mich 962, 963 (2014), and People v Ryan (Sean), 295 Mich App
388, 402-403 (2012), and holding that “the trial court erred by
ordering that [the defendant’s] mandatory minimum sentence
[for one count of CSC-I] be served consecutively to his
concurrent sentences [for three additional CSC-I convictions]”
stemming from the molestation of three victims over a course
of several years, because there was no evidence that any
offense occurred during the same transaction as any other
offense). See also Brown (Tommy), 495 Mich at 962-963 (holding
that “[t]he trial court imposed an invalid sentence when it
imposed seven consecutive sentences for the defendant’s seven
convictions of first-degree criminal sexual conduct[;]” under
Ryan (Sean), 295 Mich App at 402-403, “the trial court had
discretion to impose consecutive sentences for at most three of
the . . . convictions, because the three sexual penetrations that
resulted in those convictions . . . ‘grew out of a continuous time
sequence’ and had ‘a connective relationship that was more
than incidental[]”).

Under MCL 750.520b(3), the trial court may order that a
sentence imposed for a conviction of CSC-I be served
consecutively to a sentence for a second conviction of CSC-I
arising from the same transaction. Ryan (Sean), 295 Mich App
at 404-405 (rejecting the defendant’s assertion that the phrase
“any other criminal offense arising from the same
transaction[]” in MCL 750.520b(3) permits consecutive
sentencing for a CSC-I offense only when the other sentence is
for an offense other than CSC-I, and concluding that “the
phrase ‘any other criminal offense’” means a different
sentencing offense[]”).

Sex Offender Registration

CSC-I is a tier III listed offense under the Sex Offenders
Registration Act (SORA),% unless the court determines that
the victim consented to conduct constituting the offense, that
the victim was at least age 13 but under age 16 at the time of
the offense, and that the actor is not more than four years older
than the victim. See MCL 28.722(w)(iv).
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For more information on the SORA’s registration requirements,
see Chapter 10.

B. Criminal Sexual Conduct—Third Degree

CSC-III involves sexual penetration coupled with any one of the
circumstances described in the statute, MCL 750.520d.

1. Statutory Authority
MCL 750.520d provides:

“(1) A person is guilty of criminal sexual conduct
in the third degree if the person engages in sexual
penetration with another person and if any of the
following circumstances exist:

(a) That other person is at least 13 years of age
and under 16 years of age.

(b) Force or coercion is used to accomplish the
sexual penetration. Force or coercion includes
but is not limited to any of the circumstances
listed in section 520b(1)(f)(i) to (v).

(c) The actor knows or has reason to know
that the victim is mentally incapable,
mentally incapacitated, or physically helpless.

(d) That other person is related to the actor by
blood or affinity to the third degree and the
sexual penetration occurs under
circumstances not otherwise prohibited by
this chapter. It is an affirmative defense to a
prosecution under this subdivision that the
other person was in a position of authority
over the defendant and used this authority to
coerce the defendant to violate this
subdivision. The defendant has the burden of
proving this defense by a preponderance of
the evidence. This subdivision does not apply

Page 2-22

37 The listed offenses formerly described in MCL 28.722(e) were replaced by a new structure of listed
offenses (tier I, tier I, and tier Ill offenses) by 2011 PA 17, effective July 1, 2011.

Effective July 1, 2011, 2011 PAs 17 and 18 made significant amendments to Michigan’s Sex Offenders
Registration Act (SORA) in order to comply with the requirements of the federal Sex Offender Registration
and Notification Act (SORNA). For a summary of SORNA’s requirements and content, see http://
www.ojp.usdoj.gov/smart/pdfs/final_sornaguidelines.pdf.
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if both persons are lawfully married to each
other at the time of the alleged violation.

(e) That other person is at least 16 years of age
but less than 18 years of age and a student at a
public school or nonpublic school, and either
of the following applies:

(1) The actor is a teacher, substitute
teacher, or administrator of that public
school, nonpublic school, school district,
or intermediate school district. This
subparagraph does not apply if the other
person is emancipated or if both persons
are lawfully married to each other at the
time of the alleged violation.

(i) The actor is an employee or a
contractual service provider of the
public school, nonpublic school, school
district, or intermediate school district in
which that other person is enrolled, or is
a volunteer who is not a student in any
public school or nonpublic school, or is
an employee of this state or of a local
unit of government of this state or of the
United States assigned to provide any
service to that public school, nonpublic
school, school district, or intermediate
school district, and the actor uses his or
her employee, contractual, or volunteer
status to gain access to, or to establish a
relationship with, that other person.

(f) That other person is at least 16 years old
but less than 26 years of age and is receiving
special education services, and either of the
following applies:

(1) The actor is a teacher, substitute
teacher, administrator, employee, or
contractual service provider of the
public school, nonpublic school, school
district, or intermediate school district
from which that other person receives
the special education services. This
subparagraph does not apply if both
persons are lawfully married to each
other at the time of the alleged violation.
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(i1) The actor is a volunteer who is not a
student in any public school or
nonpublic school, or is an employee of
this state or of a local unit of government
of this state or of the United States
assigned to provide any service to that
public school, nonpublic school, school
district, or intermediate school district,
and the actor uses his or her employee,
contractual, or volunteer status to gain
access to, or to establish a relationship
with, that other person.

(g) The actor is an employee, contractual
service provider, or volunteer of a child care
organization, or a person licensed to operate a
foster family home or a foster family group
home, in which that other person is a
resident, that other person is at least 16 years
of age, and the sexual penetration occurs
during that other person’s residency. As used
in this subdivision, ‘child care organization’,
‘toster family home’, and ‘foster family group
home” mean those terms as defined in . . .
MCL 722.111.”

Intent

CSC-III is a general intent crime. People v Corbiere, 220 Mich
App 260, 266 (1996).

No Temporal Requirement

“The plain language of [MCL 750.520d(1)(e)(i)-(i7)] does not
contain any temporal requirement regarding the timing of the
sexual penetration[;] . . . [r]ather, it refers to the occupation of
the actor.” People v Lewis, 302 Mich App 338, 345-346 (2013).
Regardless of when the act occurred, “if the actor’s occupation
as a substitute teacher [or contract service provider] allowed
the actor access to the student of the relevant age group in
order to engage in sexual penetration, the Legislature intended
to punish that conduct.” Id. at 341, 347 (holding that prohibited
conduct occurring during summer break was punishable). The
Court’s holding in Lewis, supra, could arguably extend to MCL
750.520b(1)(b)(iv)-(v), which contain substantially similar
provisions as found in MCL 750.520d(1)(e)(i)-(i7), except that
they apply to situations involving younger victims.
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Note: MCL 750.520d(1)(e)(i)-(ii), the specific
provisions discussed in Lewis, supra, also
contemplate sexual penetration by individuals
holding various other occupations. See also MCL
750.520b(1)(b)(iv)-(v). Although the defendant in
Lewis, supra, did not fit into any of these
occupational categories, the holding presumably
applies to those occupations as well.

4. Statute of Limitations

Generally, an indictment for a violation or attempted violation
of CSC-III may be filed within 10 years after the offense or by
the victim’s 21st birthday, whichever is later. MCL 767.24.(3)(a).
However, if evidence of the offense contains the DNA of an
unidentified individual, that individual, once identified, may
be indicted for the offense at any time after commission of the
offense but no later than 10 years after identification or by the
victim’s 21st birthday, whichever is later. MCL 767.24(3)(b).

5. Imprisonment

CSC-III is a felony punishable by not more than 15 years of
imprisonment. MCL 750.520d(2).

Under the statutory scheme of the sentencing guidelines, a
defendant convicted of CSC-III with a date of offense on or
after January 1, 1999, may be sentenced to a jail term if the
offense falls in an intermediate sanction cell. MCL 769.31(b);
MCL 769.34(4)(c).

For information on scoring CSC-III offenses under the
Michigan’s statutory sentencing guidelines, see Section 9.4(B).

6. Double Jeopardy

Convicting and sentencing a defendant for two counts of CSC-
I and two counts of CSC-III where there were only two acts of
penetration did not violate the multiple punishments strand of
the Double Jeopardy Clause. People v Garland (Edward), 286
Mich App 1, 5-6 (2009). In Garland, supra at 5, “the prosecution
alleged two acts of sexual penetration: sexual intercourse and
cunnilingus. For each act, [the] defendant was charged, tried,
and convicted of two criminal offenses: CSC[-]I on the theory
that a sexual penetration had occurred during a home invasion
[, and CSCI-]III on the theory that the victim was physically
helpless[].” One element required to prove CSC-I, but not
required to prove CSC-III, is that the sexual penetration
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occurred “under circumstances involving the commission of
any other felony.” MCL 750.520b(1)(c). One element required
to prove CSC-III, but not required to prove CSC-], is that the
sexual penetration was accompanied by the actor knowing or
having “reason to know that the victim [was] . . . ph?lsically
helpless.” MCL 750.520d(1)(c). “[U]nder the Blockburger!3®! test,
because each offense contains an element that the other does
not, CSC[-]I and CSC[-]III are separate offenses for which [the]
defendant was properly convicted and sentenced . . . .
Garland, supra at 6.

Probation

CSC-III is a nonprobationable offense for adult offenders. MCL
771.1(1). For further information regarding probation in
juvenile delinquency, designation, and waiver proceedings, see
the Michigan Judicial Institute’s Juvenile Justice Benchbook.

Fines, Costs, and Assessments

See Section 2.7.

Sex Offender Registration

CSC-III is a tier I listed offense under the Sex Offenders
Registration Act (SORA),> unless the court determines that
the victim consented to conduct constituting the offense, that
the victim was at least age 13 but under age 16 at the time of
the offense, and that the actor is not more than four years older

than the victim. See MCL 28.722(w)(iv).

MCL 750.520d does not conflict with MCL 28.722(w)(iv). In re
Tiemann, 297 Mich App 250, 261 (2012) (rejecting the 15-year-
old respondent’s assertion “that it would be irreconcilable if a
defendant did not have to register under SORA after a finding
of consent but would nonetheless remain convicted of
consensual statutory rape[]”).

For more information on the SORA’s registration requirements,
see Chapter 10.
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38 Blockburger v United States, 284 US 299, 304 (1932).

39 The listed offenses formerly described in MCL 28.722(e) were replaced by a new structure of listed
offenses (tier I, tier I, and tier Ill offenses) by 2011 PA 17, effective July 1, 2011.

Effective July 1, 2011, 2011 PAs 17 and 18 made significant amendments to Michigan’s Sex Offenders
Registration Act (SORA) in order to comply with the requirements of the federal Sex Offender Registration
and Notification Act (SORNA). For a summary of SORNA’s requirements and content, see http://
www.ojp.usdoj.gov/smart/pdfs/final_sornaguidelines.pdf.
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10. Pertinent Case Law—Alternative Charges

A person can be convicted of incest under CSC-III (affinity)
only if the sexual penetration “occurs under circumstances not
otherwise prohibited by this chapter.” MCL 750.520d(1)(d).
According to People v Goold, 241 Mich App 333, 342-343 (2000),
this means that a person cannot be convicted of both CSC-III
(affinity) and CSC-III (force or coercion) involving the same
conduct with the same victim, although a prosecutor may
charge these offenses alternatively in a single count.

2.4 Contact Offenses: CSC-II and CSC-1V

A. Criminal Sexual Conduct—Second Degree

CSC-II is the most serious of the contact offenses. It involves sexual
contact coupled with any one of the circumstances described in the
statute, MCL 750.520c(1).

1. Statutory Authority
MCL 750.520c provides:

“(1) A person is guilty of criminal sexual conduct
in the second degree if the person engages in
sexual contact with another person and if any of
the following circumstances exists:

(a) That other person is under 13 years of age.

(b) That other person is at least 13 but less
than 16 years of age and any of the following:

(1) The actor is a member of the same
household as the victim.

(ii) The actor is related by blood or
affinity to the fourth degree to the
victim.

(iif) The actor is in a position of authority
over the victim and the actor used this
authority to coerce the victim to submit.

(iv) The actor is a teacher, substitute
teacher, or administrator of the public
school, nonpublic school, school district,
or intermediate school district in which
that other person is enrolled.
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(v) The actor is an employee or a
contractual service provider of the
public school, nonpublic school, school
district, or intermediate school district in
which that other person is enrolled, or is
a volunteer who is not a student in any
public school or nonpublic school, or is
an employee of this state or of a local
unit of government of this state or of the
United States assigned to provide any
service to that public school, nonpublic
school, school district, or intermediate
school district, and the actor uses his or
her employee, contractual, or volunteer
status to gain access to, or to establish a
relationship with, that other person.

(vi) The actor is an employee, contractual
service provider, or volunteer of a child
care organization, or a person licensed to
operate a foster family home or a foster
family group home in which that other
person is a resident and the sexual
contact occurs during the period of that
other person’s residency. As used in this
subdivision, ‘child care organization’,
‘foster family home’, and ‘foster family
group home’ mean those terms as
defined in ... MCL 722.111.

(c) Sexual contact occurs under circumstances
involving the commission of any other felony.

(d) The actor is aided or abetted by 1 or more
other persons and either of the following
circumstances exists:

(1) The actor knows or has reason to
know that the victim is mentally
incapable, mentally incapacitated, or
physically helpless.

(i1) The actor uses force or coercion to
accomplish the sexual contact. Force or
coercion includes, but is not limited to,
any of the circumstances listed in section
520b(1)(f).

(e) The actor is armed with a weapon, or any
article used or fashioned in a manner to lead a
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person to reasonably believe it to be a
weapon.

(f) The actor causes personal injury to the
victim and force or coercion is used to
accomplish the sexual contact. Force or
coercion includes, but is not limited to, any of
the circumstances listed in section 520b(1)(f).

(g) The actor causes personal injury to the
victim and the actor knows or has reason to
know that the victim is mentally incapable,
mentally incapacitated, or physically helpless.

(h) That other person is mentally incapable,
mentally disabled, mentally incapacitated, or
physically helpless, and any of the following;:

(i) The actor is related to the victim by
blood or affinity to the fourth degree.

(i) The actor is in a position of authority
over the victim and used this authority
to coerce the victim to submit.

(i) That other person is under the jurisdiction
of the department of corrections and the actor
is an employee or a contractual employee of,
or a volunteer with, the department of
corrections who knows that the other person
is under the jurisdiction of the department of
corrections.

(j) That other person is under the jurisdiction
of the department of corrections and the actor
is an employee or a contractual employee of,
or a volunteer with, a private vendor that
operates a youth correctional facility under. . .
MCL 791.220g, who knows that the other
person is under the jurisdiction of the
department of corrections.

(k) That other person is a prisoner or
probationer under the jurisdiction of a county
for purposes of imprisonment or a work
program or other probationary program and
the actor is an employee or a contractual
employee of or a volunteer with the county or
the department of corrections who knows
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that the other person is under the county’s
jurisdiction.

(I) The actor knows or has reason to know
that a court has detained the victim in a
facility while the victim is awaiting a trial or
hearing, or committed the victim to a facility
as a result of the victim having been found
responsible for committing an act that would
be a crime if committed by an adult, and the
actor is an employee or contractual employee
of, or a volunteer with, the facility in which
the victim is detained or to which the victim
was committed.”

Intent

CSC-II is a general intent crime. People v Brewer, 101 Mich App
194, 195 (1980). “/[Blecause it can be difficult to prove a
defendant’s state of mind on issues such as knowledge and
intent, minimal circumstantial evidence will suffice to establish
the defendant’s state of mind, which can be inferred from all
the evidence presented.” People v Hallak, 310 Mich App 555,
565 (2015), rev’d in part on other grounds 499 Mich 879 (2016),
quoting People v Kanaan, 278 Mich App 594, 622 (2008).

Sufficiency of the Evidence

“When determining whether touching could be reasonably
construed as being for a sexual purpose, the conduct should be
‘viewed objectively” under a ““reasonable person” standard.”
People v Deleon, Mich App ___, (2016), quoting People v
Piper, 233 Mich App 642, 647, 650 (1997).

There was sufficient evidence to convict the defendant of CSC-
II based on sexual contact with a person under the age of 13
where the minor-victim “testified to multiple instances in
which [the] defendant used his hands and fingers to touch her
‘from [her] vagina to [her] butt’ before penetrating her with his
penis[,] . . . a rational jury could objectively find that [the]
defendant’s touching of the victim’s intimate parts with his
hand or fingers was both intentional and ‘for the purpose of
sexual arousal or gratification[;]” further, “[s]he described
[the] defendant intentionally using his penis to touch her
genital area at the [family’s] Grand Manor home and her
buttock at [the defendant’s] apartment[, slhe also described
[the] defendant intentionally touching either her genital area
or buttock with his penis when her cousins spend the night at
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the [family’s] Marsh Drive home][, slhe also reported that [the]
defendant had some contact with her genital area when she
was in her mother’s bed at the [family’s] Marsh Drive home][,
a]nd she stated that [the] defendant touched her ‘inner thigh’
with his stomach and then touched her genital area with his
penis in the bathroom at the [family’s] Marsh Drive home.”
Deleon, Mich App at

4
4 7 4

on—other-grounds499-Mieh-879-(2016)(finding-that-"[T]there

was sufficient evidence to convict [the] defendant of CSC-II
based on sexual contact with a person under the age of 13[]”
where “the evidence was sufficient to allow a jury to conclude
that [the] defendant did more than just touch [the minor-
victim’s] breast during a medical examination, and that it was
for a sexual purposel[;] . . . [the minor-victim’s] testimony that
[the] defendant ‘cupped” her breast, coupled with [the minor-
victim’s mother’s] witnessing of the event and [the prosecution
expert’s] testimony that it would not be medically ethical or
acceptable to touch a patient’s breast while examining her
throat, was sufficient for the jury to conclude that the touching
was not for a legitimate medical purpose[, and thus,] . . . the
‘cupping’” was sufficient to give rise to an inference that it was
for a sexual purpose, particularly in light of [the] defendant’s
various explanations for the situation when confronted by [the
minor-victim’s mother |H4. People v Hallak, 310 Mich App 555,
565 (2015), rev’d in part on other grounds 499 Mich 879 (2016).

4. No Temporal Requirement

“The plain language of [MCL 750.520d(1)(e)(i)-(i7)] does not
contain any temporal requirement regarding the timing of the
sexual penetration[;] . . . [r]ather, it refers to the occupation of
the actor.” People v Lewis, 302 Mich App 338, 345-346 (2013).
Regardless of when the act occurred, “if the actor’s occupation
as a substitute teacher [or contract service provider] allowed
the actor access to the student of the relevant age group in
order to engage in sexual penetration, the Legislature intended
to punish that conduct.” Id. at 341, 347 (holding that prohibited
conduct occurring during summer break was punishable). The
Court’s holding in Lewis, supra, could arguably extend to MCL
750.520b(1)(b)(iv)-(v), which contain substantially similar
provisions as found in MCL 750.520d(1)(e)(i)-(ii), except that
they apply to situations involving younger victims.

Note: MCL 750.520d(1)(e)(i)-(ii), the specific
provisions discussed in Lewis, supra, also
contemplate sexual penetration by individuals
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holding various other occupations. See also MCL
750.520b(1)(b)(iv)-(v). Although the defendant in
Lewis, supra, did not fit into any of these
occupational categories, the holding presumably
applies to those occupations as well.

Statute of Limitations

Generally, an indictment for a violation or attempted violation
of CSC-II may be filed within 10 years after the offense or by
the victim’s 21st birthday, whichever is later. MCL 767.24(3)(a).
However, if evidence of the offense contains the DNA of an
unidentified individual, that individual, once identified, may
be indicted for the offense at any time after commission of the
offense but no later than 10 years after identification or by the
victim’s 21st birthday, whichever is later. MCL 767.24(3)(b).

Imprisonment

CSC-II is a felony punishable by not more than 15 years of
imprisonment. MCL 750.520¢(2)(a). For information on scoring
CSC-II offenses under the Michigan’s statutory sentencing
guidelines, see the Michigan Judicial Institute’s Criminal
Proceedings Benchbook, Vol. 2, Chapter 3.

Double Jeopardy

“Because CSC-I and CSC-II each require proof of a fact that the
other does not, [a] defendant’s convictions of both on the same
facts do not violate double jeopardy.” People v Duenaz, 306 Mich
App 85, 115 (2014). ““Sexual penetration’ is an element of CSC-
I but not CSC-II[,]” while “CSC[-]II requires that ‘sexual
contact’ be done for a 'sexual purpose, an element not
included in CSC-1.” Id. at 107.

When the defendant’s convictions of CSC-II were vacated (he
was charged with CSC-I, and the jury convicted him of the
cognate lesser offense of CSC-I1),* double jeopardy principles
did not bar the prosecution from charging the defendant with,
and retrying the defendant for, CSC-II, where the defendant
successfully appealed his conviction and the reversal was not
based on insufficient evidence. People v Nyx (Maurice), 480
Mich 1204 (2007) (Corrigan, J., concurring).
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8. Probation

CSC-II is a probationable offense for adult offenders. MCL
771.1(1). For further information regarding probation in
juvenile delinquency, designation, and waiver proceedings, see
the Michigan Judicial Institute’s Juvenile Justice Benchbook.

9. Fines, Costs, and Assessments

See Section 2.7.

10. Lifetime Electronic Monitoring41

a. Mandatory Lifetime Electronic Monitoring for
Violation of MCL 750.520c

In addition to any other penalty imposed for violating
MCL 750.520c, when a CSC-II conviction involves an
offender aged 17 or older and a victim under the age of
13, the court must sentence the offender to lifetime
electronic monitoring.*> MCL  750.520c(2)(b); MCL
750.520n(1); People v Johnson (Todd), 298 Mich App 128, 136
(2012) (holding that “a person convicted under [MCL
750.520c] is to be sentenced to lifetime [electronic]
monitoring only if the defendant was 17 or older at the
time of the crime and the victim was less than 13”).%3

See also People v Brantley, 296 Mich App 546, 558-559
(2012) (holding that “the trial court [must] impose lifetime
electronic monitoring [as set out in MCL 791.285] in either
of two different circumstances: (1) when any defendant is
convicted of CSC[-]I under MCL 750.520b, and (2) when a
defendant who is 17 years old or older is convicted of

41 pyrsuant to MCL 791.285(3), “‘electronic monitoring’ means a device by which, through global
positioning system satellite or other means, an individual’s movement and location are tracked and
recorded.”

42Before accepting a plea of guilty or nolo contendere, the trial court must advise the defendant of, and
determine that he or she understands, “any . . . requirement for mandatory lifetime electronic monitoring
under MCL 750.520b or [MCL] 750.520c[.]” MCR 6.302(B)(2). Advising the defendant of a requirement for
mandatory lifetime electronic monitoring is required because “mandatory lifetime electronic monitoring is
part of the sentence itself” People v Cole (David), 491 Mich 325, 327 (2012). “Accordingly, when the
governing criminal statute mandates that a trial court sentence a defendant to lifetime electronic
monitoring, due process requires the trial court to inform the defendant entering the plea that he or she
will be subject to mandatory lifetime electronic monitoring.” Cole (David), supra at 337.

43 Note that “a person convicted under [MCL 750.520b], regardless of the ages [of the parties] involved, is
to be sentenced to lifetime electronic monitoring[.]” People v Johnson (Todd), 298 Mich App at 136
(“defendant, having been convicted of first-degree criminal sexual conduct, was properly ordered to
submit to lifetime electronic monitoring even though [the victim] was not less than 13 years of age”). See
Section 2.3(A) for a discussion of MCL 750.520b.
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CSCI[-JII under MCL 750.520c against a victim who is less
than 13 years old[]”).

Constitutional Concerns

Cruel or Unusual Punishment. “[W]hen employing an as
applied standard under the state constitution, lifetime
electronic monitoring is not cruel or unusual
punishment[]” for a conviction of CSC-II committed by a
defendant who is 17 years old or older against a victim
under age 13, where “evidence of [the defendant’s]
improper sexual acts . . . suggests that lifetime monitoring
would help to protect potential victims from [the]
defendant, who in turn would likely be deterred from
engaging in such acts if he [or she] were closely
monitored.” People v Hallak, 310 Mich App 555, 576-577
(2015), rev’d in part on other grounds 499 Mich 879 (2016)
(rejecting, “[f]lor these same reasons,” the defendant's
“facial challenge under the state constitution[]” and his
claim of cruel and unusual punishment under the federal
constitution).

Double Jeopardy. “Because the Legislature intended that
both [a] defendant’s prison sentence and the requirement
of lifetime monitoring be sanctions for [CSC-II committed
by a defendant who is 17 years of age or older against a
victim less than 13 years of age], there [is] no double
jeopardy violation.” Hallak, 310 Mich App at 583, rev'd in
part on other grounds 499 Mich 879 (2016).

Fourth Amendment. “[TThe placement of an electronic
monitoring device to monitor [a] defendant’s movement
constitutes a search for purposes of the Fourth
Amendment.” Hallak, 310 Mich App at 579, rev'd in part
on other grounds 499 Mich 879 (2016), citing Grady v
North Carolina, 575 US ___, __ (2015). However, “lifetime
electronic monitoring for a defendant 17 years or older
convicted of [CSC-II] involving a minor under 13 is not
unreasonable[]” because “on balance the strong public
interest in the benefit of monitoring those convicted of
[CSC-II] against a child under the age of 13 outweighs any
minimal impact of [the] defendant’s reduced privacy
interest.” Hallak, 310 Mich App at 581, rev'd in part on
other grounds 499 Mich 879 (2016).
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11. Sex Offender Registration

CSC-II is a tier II listed offense under the Sex Offenders
Registration Act (SORA),** when the victim is at least age 13
but less than age 18. See MCL 28.722(u)(x).

CSC-II is a tier II listed offense under the SORA when the victim
is over age 18. See MCL 28.722(u)(xi).

CSC-Il is a tier I1I listed offense under the SORA when the victim
is under the age of 13. See MCL 28.722(w)(v).

For more information on the SORA’s registration requirements,
see Chapter 10.

B. Criminal Sexual Conduct—Fourth Degree

CSC-1V involves sexual contact coupled with any one of the
circumstances described in the statute, MCL 750.520e(1).

1. Statutory Authority
MCL 750.520e provides:

“(1) A person is guilty of criminal sexual conduct
in the fourth degree if he or she engages in sexual
contact with another person and if any of the
following circumstances exist:

(a) That other person is at least 13 years of age
but less than 16 years of age, and the actor is 5
or more years older than that other person.

(b) Force or coercion is used to accomplish the
sexual contact. Force or coercion includes, but
is not limited to, any of the following
circumstances:

(1) When the actor overcomes the victim
through the actual application of
physical force or physical violence.

4 The listed offenses formerly described in MCL 28.722(e) were replaced by a new structure of listed
offenses (tier I, tier Il, and tier Ill offenses) by 2011 PA 17, effective July 1, 2011.

Effective July 1, 2011, 2011 PAs 17 and 18 made significant amendments to Michigan’s Sex Offenders
Registration Act (SORA) in order to comply with the requirements of the federal Sex Offender Registration
and Notification Act (SORNA). For a summary of SORNA’s requirements and content, see http://
www.ojp.usdoj.gov/smart/pdfs/final_sornaguidelines.pdf.
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(i1) When the actor coerces the victim to
submit by threatening to use force or
violence on the victim, and the victim
believes that the actor has the present
ability to execute that threat.

(ii1) When the actor coerces the victim to
submit by threatening to retaliate in the
future against the victim, or any other
person, and the victim believes that the
actor has the ability to execute that
threat. As used in this subparagraph, ‘to
retaliate” includes threats of physical
punishment, kidnapping, or extortion.

(iv) When the actor engages in the
medical treatment or examination of the
victim in a manner or for purposes
which are medically recognized as
unethical or unacceptable.

(v) When the actor achieves the sexual
contact through concealment or by the
element of surprise.

(c) The actor knows or has reason to know
that the victim is mentally incapable,
mentally incapacitated, or physically helpless.

(d) That other person is related to the actor by
blood or affinity to the third degree and the
sexual contact occurs under circumstances
not otherwise prohibited by this chapter. It is
an affirmative defense to a prosecution under
this subdivision that the other person was in a
position of authority over the defendant and
used this authority to coerce the defendant to
violate this subdivision. The defendant has
the burden of proving this defense by a
preponderance of the evidence. This
subdivision does not apply if both persons
are lawfully married to each other at the time
of the alleged violation.

(e) The actor is a mental health professional
and the sexual contact occurs during or
within 2 years after the period in which the
victim is his or her client or patient and not
his or her spouse. The consent of the victim is
not a defense to a prosecution under this
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subdivision. A prosecution under this
subsection shall not be used as evidence that
the victim is mentally incompetent.

(f) That other person is at least 16 years of age
but less than 18 years of age and a student at a
public school or nonpublic school, and either
of the following applies:

(1) The actor is a teacher, substitute
teacher, or administrator of that public
school, nonpublic school, school district,
or intermediate school district. This
subparagraph does not apply if the other
person is emancipated or if both persons
are lawfully married to each other at the
time of the alleged violation.

(i) The actor is an employee or a
contractual service provider of the
public school, nonpublic school, school
district, or intermediate school district in
which that other person is enrolled, or is
a volunteer who is not a student in any
public school or nonpublic school, or is
an employee of this state or of a local
unit of government of this state or of the
United States assigned to provide any
service to that public school, nonpublic
school, school district, or intermediate
school district, and the actor uses his or
her employee, contractual, or volunteer
status to gain access to, or to establish a
relationship with, that other person.

(g) That other person is at least 16 years old
but less than 26 years of age and is receiving
special education services, and either of the
following applies:

(1) The actor is a teacher, substitute
teacher, administrator, employee, or
contractual service provider of the
public school, nonpublic school, school
district, or intermediate school district
from which that other person receives
the special education services. This
subparagraph does not apply if both
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persons are lawfully married to each
other at the time of the alleged violation.

(i1) The actor is a volunteer who is not a
student in any public school or
nonpublic school, or is an employee of
this state or of a local unit of government
of this state or of the United States
assigned to provide any service to that
public school, nonpublic school, school
district, or intermediate school district,
and the actor uses his or her employee,
contractual, or volunteer status to gain
access to, or to establish a relationship
with, that other person.

(h) The actor is an employee, contractual
service provider, or volunteer of a child care
organization, or a person licensed to operate a
foster family home or a foster family group
home, in which that other person is a
resident, that other person is at least 16 years
of age, and the sexual contact occurs during
that other person’s residency. As used in this
subdivision, ‘child care organization’, ‘foster
family home’, and “foster family group home’
mean those terms as defined in . . . MCL
722.111.”

Intent

CSC-1V is a general intent crime. People v Lasky, 157 Mich App
265, 272 (1987).

No Temporal Requirement

“The plain language of [MCL 750.520d(1)(e)(i)-(i7)] does not
contain any temporal requirement regarding the timing of the
sexual penetration[;] . . . [r]ather, it refers to the occupation of
the actor.” People v Lewis, 302 Mich App 338, 345-346 (2013).
Regardless of when the act occurred, “if the actor’s occupation
as a substitute teacher [or contract service provider] allowed
the actor access to the student of the relevant age group in
order to engage in sexual penetration, the Legislature intended
to punish that conduct.” Id. at 341, 347 (holding that prohibited
conduct occurring during summer break was punishable). The
Court’s holding in Lewis, supra, could arguably extend to MCL
750.520b(1)(b)(iv)-(v), which contain substantially similar
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provisions as found in MCL 750.520d(1)(e)(i)-(ii), except that
they apply to situations involving younger victims.

Note: MCL 750.520d(1)(e)(i)-(ii), the specific
provisions discussed in Lewis, supra, also
contemplate sexual penetration by individuals
holding various other occupations. See also MCL
750.520b(1)(b)(iv)-(v). Although the defendant in
Lewis, supra, did not fit into any of these
occupational categories, the holding presumably
applies to those occupations as well.

4, Statute of Limitations

Generally, an indictment for a violation or attempted violation
of CSC-IV may be filed within 10 years after the offense or by
the victim’s 21st birthday, whichever is later. MCL 767.24(3)(a).
However, if evidence of the offense contains the DNA of an
unidentified individual, that individual, once identified, may
be indicted for the offense at any time after commission of the
offense but no later than 10 years after identification or by the
victim’s 21st birthday, whichever is later. MCL 767.24(3)(b).

5. Imprisonment

CSC-1V is a misdemeanor punishable by not more than 2 years
of imprisonment, a fine of not more than $500, or both. MCL
750.520e(2). For information on scoring CSC-IV offenses under
the Michigan’s statutory sentencing guidelines, see the
Michigan Judicial Institute’s Criminal Proceedings Benchbook, Vol.
2, Chapter 3.

6. Probation

CSC-1V is a probationable offense for adult offenders. MCL
771.1(1). For further information regarding probation in
juvenile delinquency, designation, and waiver proceedings, see
the Michigan Judicial Institute’s Juvenile Justice Benchbook.

7. Fines, Costs, and Assessments

See Section 2.7.

8. Sex Offender Registration

CSC-1V is a tier I listed offense under the Sex Offenders
Registration Act (SORA)® if the victim is age 18 or older. See
MCL 28.722(s)(v).
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CSC-1V is a tier II listed offense under the SORA when the
victim is at least age 13 but under age 18. See MCL 28.722(u)(x).

CSC-1V is a tier III listed offense under the SORA, if the victim is
under age 13 and the actor is age 17 or older. See MCL
28.722(w)(vi).

For more information on the SORA’s registration requirements,
see Chapter 10.

9. Pertinent Case Law

In People v Russell (Darwin), 266 Mich App 307, 310-311 (2005),
the Court of Appeals upheld the constitutionality of the CSC-
IV statute. In Russell (Darwin), supra at 309-310, the defendant
argued that MCL 750.520e(1)(d) “is unconstitutionally vague
because it “appears to absolutely preclude any sexual contact
between . . . two consenting adults related by marriage only.”
The Court of Appeals rejected the defendant’s argument,
finding that the term affinity is not unconstitutionally vague,
and that the statute does not give “the trier of fact unstructured
and unlimited discretion to determine whether an offense has
been committed” because sexual contact is clearly defined.
Russell (Darwin), supra at 311.

Assault Offenses

Crimes of sexual violence do not always culminate in the actual sexual
penetration of, or contact with, a victim. In some cases, the perpetrator
may be thwarted from carrying out a sexual penetration or contact
despite having the intent to do so. To protect victims in these
circumstances, the CSC Act enacted two crimes:

* Assault with intent to commit CSC involving sexual
penetration, MCL 750.520g(1).

e Assault with intent to commit CSC-II (contact) MCL
750.520g(2).

Note: An assault is an attempt to commit a battery or an
unlawful act that places another in reasonable apprehension
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of an immediate battery. People v Johnson (Joeseype), 407 Mich
196, 210 (1979). The jury should be instructed that an assault
requires an intent to injure or an intent to put the victim in
reasonable fear or apprehension of an immediate battery.
Johnson (Joeseype), supra at 210.

It is important to distinguish between the CSC Act’s assault offenses and
attempted offenses under the general attempt statute, MCL 750.92. An
attempt to commit criminal sexual conduct is not necessarily the same as
“assault with intent to commit criminal sexual conduct.” For example, a
perpetrator may commit an overt act beyond “mere preparation” but
never actually assault the victim. In these circumstances, an attempt to
commit CSC-I to CSC-1IV may be the proper charge. See People v Stapf, 155
Mich App 491, 494 (1986) (“[t]o prove the crime of attempt, the evidence
must show (1) the specific intent to commit a crime and (2) an overt act
going beyond mere preparation toward committing the crime”).
Additionally, an assault committed with the intention of accomplishing
CSC-1V is not a crime under the CSC assault offenses, but may be the
crime of attempted CSC-IV under MCL 750.92. For more information on
attempted crimes, see Section 3.7.

A. Assault With Intent to Commit Criminal Sexual Conduct
Involving Penetration

1. Elements of Offense

The elements of assault with intent to commit criminal sexual
conduct involving penetration are as follows:

e The defendant committed an assault; and

e The defendant had the intent to commit criminal

sexual conduct involving penetration. People v
Nickens, 470 Mich 622, 627 (2004).

2. Intent

Assault with intent to commit CSC involving penetration is a
specific intent crime. Nickens, 470 Mich at 631.

To be convicted of this crime, a “defendant must have intended
an act involving some sexually improper intent or purpose.”
People v Snell, 118 Mich App 750, 755 (1982), overruled on other
grounds People v Grissom, 492 Mich 296 (2012). There is no need
to prove that a sexual act was started or completed. Snell, supra
at 755. Also, there is no need to prove the actual existence of a
circumstance, such as force or coercion, because the crime’s
assault element suffices: “[W]hen coupled with the intent to
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commit sexual penetration, proof of the assault necessarily
establishes the intent to commit the kind of criminal sexual
conduct prohibited by MCL 750.520d [CSC-III].” People v Love,
91 Mich App 495, 498, 503 (1979) (the defendant “jumped on
the complainant’s bed, grabbed her wrists, and stated his
intention to engage in sexual intercourse with her”).

In People v McFall, 224 Mich App 403, 412 (1997), the defendant
was charged with assault with intent to commit sexual conduct
involving penetration, and the Court of Appeals found the
following evidence sufficient to satisfy an intent to sexually
penetrate the victim:

“[TThe complainant testified that after defendant
had touched her genitalia, he choked her and told
her to take her pants all the way down. She also
testified that, at one point, [the] defendant ‘was
fumbling with his hand down by his pants.” This
evidence, viewed in a light most favorable to the
prosecution, is sufficient to permit a reasonable
factfinder to conclude that [the] defendant
intended to sexually penetrate the complainant.”

Statute of Limitations

Generally, an indictment for a violation or attempted violation
of MCL 750.520g(1) may be filed within 10 years after the
offense or by the victim’s 21st birthday, whichever is later. MCL
767.24(3)(a). However, if evidence of the offense contains the
DNA of an unidentified individual, that individual, once
identified, may be indicted for the offense at any time after
commission of the offense but no later than 10 years after
identification or by the victim’s 21st birthday, whichever is
later. MCL 767.24(3)(b).

Imprisonment

A violation of MCL 750.520g(1) is a felony punishable by
imprisonment for not more than 10 years. For information on
scoring this offense under the Michigan’s statutory sentencing
guidelines, see the Michigan Judicial Institute’s Criminal
Proceedings Benchbook, Vol. 2, Chapter 3.

Probation

Assault with intent to commit CSC involving penetration is a
probationable offense for adult offenders. MCL 771.1(1). For
further information regarding probation in juvenile
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delinquency, designation, and waiver proceedings, see the
Michigan Judicial Institute’s Juvenile Justice Benchbook.

Fines, Costs, and Assessments

See Section 2.7.

Sex Offender Registration

Assault with intent to commit CSC—DPenetration is a tier III
listed offense under the Sex Offenders Registration Act
(SORA),*® unless the court determines that the victim
consented to the conduct constituting the offense, that the
victim was at least age 13 but less than age 16 at the time of the
offense, and that the actor is not more than four years older
than the victim. See MCL 28.722(w)(iv).

For more information on the SORA’s registration requirements,
see Chapter 10.

Pertinent Case Law—Affirmative Defenses

Consent is not an affirmative defense to assault with intent to
commit CSC if the victim is under the age of 16 because the
victim is too young to consent. People v Starks, 473 Mich 227,
229-230 (2005). For more information on the consent defense,
see Section 4.7.

B. Assault With Intent to Commit CSC-II

1.

Elements of Offense

People v Snell, 118 Mich App 750, 754-755 (1982), overruled on
other grounds People v Grissom, 492 Mich 296 (2012), sets out
the elements of MCL 750.520g(2):

¢ The defendant committed an assault;

¢ The defendant intended the assault for the purpose of
sexual arousal or sexual gratification;

46 The listed offenses formerly described in MCL 28.722(e) were replaced by a new structure of listed
offenses (tier I, tier Il, and tier Ill offenses) by 2011 PA 17, effective July 1, 2011.

Effective July 1, 2011, 2011 PAs 17 and 18 made significant amendments to Michigan’s Sex Offenders
Registration Act (SORA) in order to comply with the requirements of the federal Sex Offender Registration
and Notification Act (SORNA). For a summary of SORNA’s requirements and content, see http://
www.ojp.usdoj.gov/smart/pdfs/final_sornaguidelines.pdf.
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* The defendant specifically intended to touch the
victim’s genital area, groin, inner thigh, buttock,
breast, or clothing covering those areas, or the
defendant specifically intended to have the victim
touch such an area on him or her (actual contact is not
required); and

¢ There must exist the intent to engage in some action
that would constitute a statutory circumstance, e.g.,
the use of force or coercion.

Intent

Assault with intent to commit CSC-II is a specific intent crime.
Snell, 118 Mich App at 755, overruled on other grounds People v
Grissom, 492 Mich 296 (2012).

A statutory circumstance need not actually exist to establish a
violation of MCL 750.520g(2). Instead, only an intention to do
an act that would create a circumstance need be proven. In
People v Lasky, 157 Mich App 265, 270-271 (1987), the Court of
Appeals stated:

“[W]e do not believe that an aggravating
circumstance must actually exist in every case in
order to convict an accused of ‘assault with intent
to commit criminal sexual conduct in the second
degree,” as opposed to ‘criminal sexual conduct in
the second degree.” Depending upon the particular
aggravating circumstances involved, it may be
sufficient to establish that the accused intended to
do some act which would have given rise to an
aggravating circumstance.”

Statute of Limitations

Generally, an indictment for a violation or attempted violation
of MCL 750.520g(2) may be filed within 10 years after the
offense or by the victim’s 21st birthday, whichever is later. MCL
767.24(3)(a). However, if evidence of the offense contains the
DNA of an unidentified individual, that individual, once
identified, may be indicted for the offense at any time after
commission of the offense but no later than 10 years after
identification or by the victim’s 21st birthday, whichever is
later. MCL 767.24(3)(b).
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4.

Imprisonment

A violation of MCL 750.520g(2) is a felony punishable by
imprisonment for not more than 5 years. For information on
scoring this offense under the Michigan’s statutory sentencing
guidelines, see the Michigan Judicial Institute’s Criminal
Proceedings Benchbook, Vol. 2, Chapter 3.

Probation

Assault with intent to commit CSC-II is a probationable offense
for adult offenders. MCL 771.1(1). For further information
regarding probation in juvenile delinquency, designation, and
waiver proceedings, see the Michigan Judicial Institute’s
Juvenile Justice Benchbook.

Fines, Costs, and Assessments

See Section 2.7.

Sex Offender Registration

Assault with intent to commit CSC-II—Contact is a tier I listed
offense under the Sex Offenders Registration Act (SORA),* if
the victim is at least age 18. See MCL 28.722(s)(v).

Assault with intent to commit CSC-II—Contact is a tier II listed
offense under the SORA if the victim is at least age 13 but under
age 18. See MCL 28.722(u)(x).

Assault with intent to commit CSC-II—Contact is a tier I1I listed
offense under the SORA if the victim is under age 13. See MCL
28.722(w)(v).

For more information on the SORA’s registration requirements,
see Chapter 10.

Pertinent Case Law—Affirmative Defenses

Consent is not an affirmative defense to assault with intent to
commit CSC if the victim is under the age of 16 because the
victim is too young to consent. People v Starks, 473 Mich 227,

47 The listed offenses formerly described in MCL 28.722(e) were replaced by a new structure of listed
offenses (tier I, tier Il, and tier Ill offenses) by 2011 PA 17, effective July 1, 2011.

Effective July 1, 2011, 2011 PAs 17 and 18 made significant amendments to Michigan’s Sex Offenders
Registration Act (SORA) in order to comply with the requirements of the federal Sex Offender Registration
and Notification Act (SORNA). For a summary of SORNA’s requirements and content, see http://
www.ojp.usdoj.gov/smart/pdfs/final_sornaguidelines.pdf.
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229-230 (2005). For more information on the consent defense,
see Section 4.7.

Terms Used in the CSC Act

A.

Actor

An actor is “a person accused of criminal sexual conduct.” MCL
750.520a(a).

Age

The CSC Act criminalizes the sexual penetration of, or contact with,
minors under 16 years of age.*® The Act created the following age
groups for minor victims:

* Under 13 years of age. MCL 750.520b(1)(a) (CSC-I); MCL
750.520¢(1)(a) (CSC-II).

* At least 13 but less than 16 years of age. MCL
750.520b(1)(b) (CSC-I); MCL 750.520¢(1)(b) (CSC-II); MCL
750.520d(1)(a) (CSC-III).

* At least 13 but less than 16 years of age, and the actor is
five or more years older than the victim. MCL
750.520e(1)(a) (CSC-IV).

The CSC Act's age offenses are strict liability crimes.* The
reasonable-mistake-of-age defense does not apply to the CSC Act.
People v Cash, 419 Mich 230, 246 (1984) (15-year-old victim claimed
she was 17; 30-year-old defendant’s mistake-of-age defense did not
preclude his conviction). (Although Cash was decided under the
CSC-III statute, the rationale of the opinion presumably applies to
all other CSC offenses and to both age groups. Cash, supra at 234n 1,
242.) The consent of victims under age 16 is legally ineffective under
CSC-I to CSC-IV. People v Worrell, 417 Mich 617, 623 (1983),
overruled on other grounds by People v Starks, 473 Mich 227 (2005)
(Starks overruled Worrell’s broad conclusion that consent was
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48 «[T]he birthday rule of age calculation applies in Michigan.” People v Woolfolk, 304 Mich App 450, 504
(2014), aff’d 497 Mich 23 (2014). Under the birthday rule, “‘a person attains a given age on the anniversary
date of his or her birth.”” Woolfolk, 304 Mich App at 461, 464, 506 (holding that the common-law rule of
age calculation, under which “‘one becomes of full age the first moment of the day before’ the anniversary
of his or her birth[,]” is inapplicable in Michigan, and that the defendant, who shot and killed the victim on
the day before the defendant’s eighteenth birthday, “was not yet eighteen years of age when the shooting
occurred[]”) (emphasis supplied; citations omitted).

49 see In re Hildebrant, 216 Mich App 384, 386, 389 (1996) (statute may be applied to prosecute
individuals involved in the prohibited conduct even when the individuals fall within the statutory age range
the statute is intended to protect).
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always a defense to CSC assault crimes). Similarly, the consent of
victims under age 16 is legally ineffective for the CSC assault
offenses. Starks, supra at 229-230.

C. Aided or Abetted by 1 or More Other Persons

Sexual violence involving multiple participants® “increases the

potential danger to the victim as well as decreases the [victim’s]
possibility of escape.” People v Hurst, 132 Mich App 148, 152 (1984).
To deter such violence by multiple participants, CSC-I and CSC-II
prohibit actors from engaging in sexual penetration or contact when
“aided or abetted by 1 or more other persons” in the following
circumstances:

* When the actor knows or has reason to know the victim is
mentally incapable, mentally incapacitated, or physically
helpless. = MCL 750.520b(1)(d)(7) (CSC-I); MCL
750.520c(1)(d)(i) (CSC-II).

e When the actor wuses force or coercion. MCL
750.520b(1)(d)(ii) (CSC-I); MCL 750.520¢(1)(d)(i7) (CSC-II).

For purposes of the provisions on aiding and abetting, force or
coercion is defined in MCL 750.520b(1)(f)(i) to MCL 750.520b(1)(f)(v).
Note that force or coercion, as used in the aiding and abetting
provisions, does not incorporate the personal injury requirement of
MCL 750.520b(1)(f) (CSC-I) and MCL 750.520¢(1)(f) (CSC-II). People
v Rogers (William), 142 Mich App 88, 91 (1985).

1. Definition of Aiding and Abetting

The Michigan Supreme Court, in People v Palmer (John), 392
Mich 370, 378 (1974), defined aiding and abetting®! as follows:

“In criminal law the phrase ‘aiding and abetting’ is
used to describe all forms of assistance rendered to
the perpetrator of a crime. This term comprehends
all words or deeds which may support, encourage or
incite the commission of a crime. It includes the actual
or constructive presence of an accessory, in
preconcert with the principal, for the purpose of
rendering assistance, if necessary. . . . The amount
of advice, aid or encouragement is not material if it
had the effect of inducing the commission of the

50 This subsection uses the term actor to signify the principal participant who is being aided and abetted by
others.

51 For more information on the general aiding and abetting statute, see Section 3.5.
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crime.” (Emphases added and internal citations
omitted).

Mere Presence Not Enough

Mere presence is not enough to make a person an aider or
abetter, even if that person has knowledge of the crime being
committed. See People v Rockwell (Hal), 188 Mich App 405, 412
(1991) (conspiracy to commit murder and assault with intent to
commit murder); People v Killingsworth, 80 Mich App 45, 50
(1977) (welfare fraud). A caveat to the mere presence rule is the
mutual reassurance doctrine,®? enunciated in People v Smock, 399
Mich 282, 285 (1976) (arson). “An exception to the ‘mere
presence’ rule exists when a parent has a legal duty to prevent
the commission of a crime.” People v Wilson (Carolyn), 196 Mich
App 604, 615n 7 (1992) (CSC-I).

Actor Must Engage in Sexual Penetration or Contact

The references to “aided or abetted by 1 or more persons” in
the CSC-I and CSC-II statutes apply only to an actor who
engages in sexual penetration or contact and who is aided or
abetted by one or more persons. Hurst, 132 Mich App at 153;
MCL 750.520b(1); MCL 750.520c(1). They do not apply to the
common circumstance of persons who do not engage in sexual
penetration or contact but who aid, encourage, or facilitate
others to commit the sexual penetration or contact. This does
not mean, however, that aiders and abetters who themselves
do not engage in sexual penetration or contact escape criminal
responsibility. Such aiders and abetters can be charged under
the general aiding and abetting statute in the Code of Criminal
Procedure, MCL 767.39,53 which can be used in conjunction
with the CSC Act. People v Pollard, 140 Mich App 216, 219-221
(1985) (defendants could be charged under MCL 767.39 even
though the CSC aiding and abetting provision was more
recently enacted than the general aiding and abetting statute;
according to the Court, the Legislature was presumed to know
about the general aiding and abetting statute when it enacted
the CSC aiding and abetting provision and could have
indicated whether the CSC provision rendered the general
statute exempt).
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52 5ee Section 3.5(F) for a discussion of this doctrine.

53 “Every person concerned in the commission of an offense, whether he directly commits the act
constituting the offense or procures, counsels, aids, or abets in its commission may hereafter be
prosecuted, indicted, tried and on conviction shall be punished as if he had directly committed such
offense.” MCL 767.39.
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4. General Intent Crimes

It is possible to aid and abet general intent crimes, such as
CSC-I to CSC-1V. People v Turner (Clarence), 125 Mich App 8, 11-
12 (1983) (defendant was properly convicted of aiding and
abetting involuntary manslaughter, a general intent crime).

5. Conviction for Each Penetration or Contact

A defendant charged under the CSC Act’s aiding and abetting
provisions may be convicted of each penetration or contact
committed by the principals, as long as the defendant aided or
abetted each specific penetration or contact. Rogers (William),
142 Mich App at 92.

D. Armed with a Weapon

The presence of a weapon in a sexual assault makes the assault
“more reprehensible, increases the victim’s danger, and lessens the
victim’s chances of escape.” People v Proveaux, 157 Mich App 357,
362-363 (1987). To deter the use of weapons in sexual assaults, the
CSC Act imposes harsher punishment when the perpetrator “is
armed with a weapon or any article used or fashioned in a manner
to lead the victim to reasonably believe it to be a weapon.” MCL

750.520b(1)(e) (CSC-I); MCL 750.520c(1)(e) (CSC-II).

The CSC Act does not define armed or weapon or any article used or
fashioned as a weapon. However, a number of appellate opinions have
defined the meaning of possession, armed, and dangerous weapon.

1. Possession

The term possession connotes dominion or right of control over
an article with knowledge of its presence and character, and it
encompasses both actual and constructive possession. People v
Rutledge, 250 Mich App 1, 6 (2002) (minor in possession of
alcohol). Constructive possession means a person has
“proximity to the article together with indicia of control.”
Rutledge, supra at 6, quoting People v Hill (Rodney), 433 Mich
464, 470 (1989) (defendants properly charged with possession
of a firearm where each possessed a component of a single
shotgun).

2. Armed

A defendant need not actually hold the weapon to be deemed
armed under the CSC Act. People v Davis (Dennis), 101 Mich
App 198, 201-203 (1980). In Davis (Dennis), supra at 200, the
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defendant’s rifle was six feet away from where he raped the
victim. The Court of Appeals held that defendant was armed
within the meaning of the CSC-I statute because he had
constructive possession of the rifle. Id. at 203. The Court stated
that a perpetrator need not have the weapon in hand while
committing the sexual assault, so long as the weapon is
reasonably accessible to the perpetrator and the perpetrator
“has knowledge of the weapon’s location.” Id.

However, another panel of the Court of Appeals concluded
that a person may be considered armed under the CSC Act
when the offender first threatened the victim with a weapon
even when the weapon is inaccessible and its exact location is
unknown at the time of the actual sexual assault. In Proveaux,
157 Mich App at 362-363, the Court stated:

“We believe . . . that [the] defendant was armed
with a weapon within the statute’s meaning so as
to make the crime first-degree criminal sexual
conduct. ... Itis enough that [the] defendant began
the assault with a knife, putting the victim in fear
and traumatizing her. The sexual penetration was
part of a continuing event beginning with the
armed assault. . . . A rule requiring actual or
constructive possession of the weapon through the
course of the sexual assault would mean that a
defendant could first subdue the victim with a
weapon and then discard it before actual
penetration. Such a rule would mean that the
victim’s actions in defending herself lessened the
crime’s seriousness.”

A perpetrator is not armed under the CSC Act if the weapon is
possessed by another person acting in concert with the
perpetrator because although the defendant was in proximity
to the weapon, he did not exercise control over it. People v
Benard, 138 Mich App 408, 411 (1984) (offender who engaged in
the criminal sexual conduct was not in possession of a weapon
where the weapon was “actually in the hands” of the actor’s
accomplice).

Weapon or Dangerous Weapon

Michigan appellate opinions have construed the term
dangerous weapon as used in other assault statutes, such as the
armed robbery statute, MCL 750.529, and the felonious assault
statute, MCL 750.82. Although these statutes use the term
dangerous weapon instead of weapon as used in the CSC Act,
they can be analogized to the CSC Act based on the established
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definition of dangerous weapon set out below. See People v Lange,
251 Mich App 247, 255 (2002) (“The Legislature’s silence when
using terms previously interpreted by the courts suggests
agreement with the courts’ construction”). Moreover, the
armed robbery statute’s language concerning the use of any
other “article” is nearly identical to the CSC Act’s language. In
a case involving armed robbery and CSC-I (armed with a
weapon), the Michigan Supreme Court noted that “[w]hat we
have said about the armed element in the robbery statute has
equal application to the first-degree criminal sexual conduct
charge as brought herein.” People v Parker (Gregory), 417 Mich
556, 566 (1983).

CSC-T and CSC-II state, in part:

“(e) The actor is armed with a weapon or any
article used or fashioned in a manner to lead the
victim to reasonably believe it to be a weapon.”
MCL 750.520b(1)(e) (CSC-I); MCL 750.520c(1)(e)
(CSC-II).

The armed robbery statute states, in part:

"

. and who in the course of engaging in that
conduct, possesses a dangerous weapon or an article
used or fashioned in a manner to lead any person
present to reasonably believe the article is a dangerous
weapon, or who represents orally or otherwise that he or
she is in possession of a dangerous weapon . . ..” MCL
750.529 (emphasis added).

The felonious assault statute states, in part:

1,

‘... a person who assaults another person with a
gun, revolver, pistol, knife, iron bar, club, brass
knuckles, or other dangerous weapon . . . .” MCL
750.82 (emphasis added).

A dangerous weapon is defined as either:

(1) a weapon designed to be dangerous and is
capable of causing death or serious injury; or

(2) an object that, although not designed to be a
dangerous weapon, is used as a weapon and, when
employed, is capable of causing death or serious
injury. People v Norris, 236 Mich App 411, 415
(1999); People v Barkley, 151 Mich App 234, 238
(1986).
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In applying the definition of dangerous weapon above, the Court
of Appeals, in Barkley, 151 Mich App at 238, gave an example of
a weapon that would qualify under each of the subparagraphs:
a “loaded gun” would satisfy the first subparagraph, and a
“screwdriver used as a knife” would satisfy the second
subparagraph. See also Lange, 251 Mich App at 252, 255-256 (a
glass mug with which the defendant repeatedly struck the
victim, who later died from the injuries, was a weapon for
purposes of Offense Variable 1 of the legislative sentencing
guidelines, MCL 777.31).

“’Some weapons carry their dangerous character
because so designed and are, when employed, per
se, deadly, while other instrumentalities are not
dangerous weapons unless turned to such
purpose. The test as to the latter is whether the
instrumentality was used as a weapon and, when so
employed in an assault, dangerous. The character of a
dangerous weapon attaches by adoption when the
instrumentality is applied to use against another in
furtherance of an assault. When the purpose is
evidenced by act, and the instrumentality is adapted to
accomplishment of the assault and capable of inflicting
serious injury, then it is, when so employed, a
dangerous weapon.” Lange, 251 Mich App at 256,
quoting People v Vaines, 310 Mich 500, 505-506
(1945) (trial court erred in finding that an
“ordinary type of jackknife” was a dangerous
weapon under MCL 750.227 because “whether or
not such articles [not specifically designated in the
statutory language] are dangerous weapons,
within the meaning of that term as used in [MCL
750.]227, would depend upon the use which the
carrier made of them”).

A person may be considered armed under the armed robbery
statute (and, accordingly, under the CSC-I and CSC-II statutes)
even when the person is not in possession of a dangerous
weapon as defined above. For example, in Barkley, 151 Mich
App at 238 n 2, the Court noted that a toy gun would not be a
dangerous weapon under either subparagraph of the dangerous
weapon definition, but it could satisfy the second portion of the
being armed element of the armed robbery statute, which
requires that a defendant be armed with “an object fashioned
or used in a manner which leads the victim to reasonably
believe that the object is a dangerous weapon.”

Whether an instrument or object is used as a dangerous
weapon is a question of fact. Barkley, 151 Mich App at 238 n 1.
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Whether a defendant is armed with a weapon or with an article
used or fashioned as a weapon is a question of fact. Parker
(Gregory), 417 Mich at 565-566.

E. By Blood or Affinity

The CSC Act punishes incest, as it is commonly known, regardless
of the parties’ consent. People v Goold, 241 Mich App 333, 335 n 1
(2000) (the defendant was charged with CSC-I based on sexual
penetration between persons related within three degrees of affinity
for the defendant’s conduct with his 21-year-old stepdaughter). But
instead of using the term incest to describe the relationship between
the perpetrator and victim, the Act uses the phrase by blood or affinity
followed by a degree of relation.

CSC-I and CSC-II prohibit the sexual penetration of, or contact with,
a victim related to the perpetrator by blood or affinity to the fourth
degree in the following circumstances:

* When the victim is at least 13 but less than 16 years of
age. MCL 750.520b(1)(b)(ii) (CSC-I); MCL 750.520c(1)(b)(ii)
(CSC-II).

* When the victim is mentally incapable, mentally
disabled, mentally incapacitated, or physically helpless.
MCL 750.520b(1)(h)(7) (CSC-I); MCL 750.520¢(1)(h)(7) (CSC-
I0).

CSC-III and CSC-IV prohibit the sexual penetration of, or contact
with, a victim related to the perpetrator by blood or affinity to the
third degree in the following circumstance:

* When the sexual penetration or contact “occurs under
circumstances not otherwise prohibited” in the CSC
chapter>® MCL  750.520d(1)(d) (CSC-III); MCL
750.520e(1)(d) (CSC-IV).>®

1. Degrees of Relationships

The rules of civil law apply when computing the degrees of
affinity or consanguinity. People v Zajaczkowski (Zajaczkowski I),

54 see, e.g., People v Moore (Timothy), unpublished opinion per curiam of the Court of Appeals, issued
April 19, 2007 (Docket No. 267663) (victim under the age of 13 related by adoption). Note: Unpublished
opinions are not precedentially binding under the rule of stare decisis. MCR 7.215(C)(1).

55 It is an affirmative defense to a violation of MCL 750.520d(1)(d) and MCL 750.520e(1)(d) if the other
person used his or her authority over the defendant to coerce the defendant to commit the offense. MCL
750.520d(1)(d); MCL 750.520e(1)(d).
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293 Mich App 370, 375 (2011), rev’'d on other grounds 493 Mich
6 (2012). See also Boyer v Backus, 282 Mich 701, 705 (1938).

The commentary to M Crim ]I 20.4 (Complainant Between
Thirteen and Sixteen Years of Age) provides a Table of
Consanguinity. Also contained within this commentary are the
familial relationships for the first four degrees of affinity, as
follows:

* First-degree relationships (parents, children)

* Second-degree  relationships  (grandparents,
brothers, sisters, grandchildren)

* Third-degree relationships (great-grandparents,
uncles, aunts, nephews, nieces, great-
grandchildren)

* Fourth-degree relationships (great-great-
grandparents, great-uncles, great-aunts, first
cousins, grand-nephews, grand-nieces, great-
great-grandchildren)

“By Blood”

The term by blood or affinity is not defined in the CSC Act.
Zajaczkowski 11, 493 Mich at 13, rev’'g Zajaczkowski I, 293 Mich
App at 370. Drawing from common and legal definitions, “[a]
relationship by ‘blood” is defined as ‘a relationship between
persons arising by descent from a common ancestor’ or a
relationship ‘by birth rather than by marriage.” Zajaczkowski 11,
supra at 13.

A relationship by blood to the fourth degree cannot be
established in the face of undisputed DNA evidence indicating
that the defendant is not biologically related to the victim.
Zajaczkowski II, 493 Mich at 16. In Zajaczkowski 11, supra at 6, the
Court “conclude[d] that the prosecution [did not] establish a
blood relationship between [the] defendant and the victim
when the undisputed evidence indicate[d] that [the] defendant
[wa]s not biologically related to the victim[, and] the
presumption of legitimacy cannot be substituted for a blood
relationship in order to fill this element of the crime charged.”
Specifically,

“Under the statutory language, the third element
of MCL 750.520b(1)(b)(ii) can only be met if [the]
defendant is related to the victim in one of two
ways—by blood or by affinity. The conclusive
DNA evidence establishes that the victim’s father is
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not [the] defendant’s biological father. [The]
[d]efendant and the victim simply do not share a
relationship arising by descent from a common
ancestor, and they are not related by birth.
Accordingly, [the] defendant is not related to the
victim by blood to the fourth degree. Therefore,
when interpreting the language of the statute in
light of its ordinary meaning and the context in
which it is used, we conclude that the prosecution
cannot establish the relationship element of MCL
750.520b(1)(b)(if).

While the Court of Appeals [in Zajaczkowski I,
supra,] acknowledged the ordinary meaning of a
relationship ‘by blood or affinity,” it then applied
the civil presumption concerning the legitimacy of
a child in order to conclude that [the] defendant
and the victim are related by blood as a matter of
law. However, nothing in the language of MCL
750.520b(1)(b)(i7) indicates that a relationship by
blood can be established through this
presumption. In reaching its conclusion, the Court
of Appeals went beyond the statute’s language and
changed the ordinary meaning of the statute’s
terms by adding language that the Legislature did
not include.

Given that this case does not involve an action to
establish paternity, challenge child custody
arrangements, or dispute intestacy issues, we find
it unnecessary to stray from this criminal statute’s
plain and unambiguous language. The question
whether the relationship element of the statute can
be established does not require a determination of
whether [the] defendant is deemed ‘legitimate’ for
any of the stated civil-law purposes or contexts in
which the presumption of legitimacy has been
implicated. Moreover, we decline to conclude as a
matter of law that [the] defendant shares a
common ancestor with the victim and is thereby
related to the victim by blood merely because [the]
defendant may be considered the issue of his
mother’s marriage to the victim’s father for
legitimacy purposes.[®®! Such a conclusion would
require this Court to extend the civil presumption
of legitimacy to this criminal statute when the
Legislature clearly has not done so.” Zajaczkowski
11, 493 Mich at 14-16.
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Affinity

The term by blood or affinity is not defined in the CSC Act.
Zajaczkowski 11, 493 Mich at 13, rev’'g Zajaczkowski 1, 293 Mich
App at 370. However, affinity is defined in People v Denmark, 74
Mich App 402, 408 (1977), quoting Bliss v Caille Bros Co, 149
Mich 601, 608 (1907), as follows:

“’ Affinity is the relation existing in consequence of
marriage between each of the married persons and
the blood relatives of the other, and the degrees of
affinity are computed in the same way as those of
consanguinity or kindred. A husband is related, by
affinity, to all the blood relatives of his wife, and
the wife is related, by affinity, to all blood relatives
of the husband.”

“Thus, the accepted meaning of affinity is a relationship that
originates through marriage.” Zajaczkowski I, 293 Mich App at
375.

It is important to note that, while helpful, the Table of
Consanguinity accompanying M Crim ]I 20.4 is not all
encompassing. It does not, for instance, include “step” or “in-
law” relationships. However, some Court of Appeals opinions
have construed affinity as applying to relationships between a
brother-in-law and sister-in-law and between a stepbrother
and stepsister.

* People v Denmark, 74 Mich App 402 (1977):

In the first appellate opinion to decide the constitutionality of
the CSC-I (affinity) statute, the Court of Appeals held that
affinity includes the relationship between brother-in-law and
sister-in-law.

* People v Armstrong (Douglas), 212 Mich App 121
(1995):

Page 2-56

6The Michigan Supreme Court noted in Zajaczkowski Il, supra at 15 n 20, that it did not hold “that
evidence indicating that a person was born during a marriage may never be admissible in a criminal
prosecution to show that the person is the natural child of his legal parents. We acknowledge that when
the prosecution alleges that the defendant and the victim are related by blood because they have the same
father, evidence that the defendant was born during the marriage of his legal parents would make the
existence of a blood relationship between the defendant and the victim more probable. See MRE 401; MRE
402. Thus, while the civil presumption of legitimacy cannot be used in a criminal case to conclusively
establish a blood relationship, in the absence of a determinative DNA test, the prosecution may use
evidence that a person was born during a marriage that the defendant is related to the victim by blood to
the fourth degree.”
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In holding that affinity encompasses relationships between
stepbrothers and stepsisters, the Court of Appeals turned to
principles of statutory construction. It construed affinity
according to its “common and approved usage.” Armstrong
(Douglas), 212 Mich App at 127. The Court, using the Random
House College Dictionary (rev ed), noted that the common and
ordinary meaning of affinity is marriage: “relationship by
marriage or by ties other than those of blood.” Armstrong
(Douglas), supra at 128. The Court used the same dictionary to
define the word “step”: “a prefix used in kinship terms
denoting members of a family related by the remarriage of a
parent and not by blood.” Id. Taken together, the Court
concluded that the “defendant and the victim were related by
affinity because they were family members related by
marriage.” Id.

4. Adoption

The CSC Act is silent on whether adopted children are related
by blood or affinity to their parents or stepparents or to other
extended family members. In appellate cases of CSC involving
adopted children, the issue of the child’s adoptive status has
not been raised. Failure to raise the issue may be an implicit
recognition of a child’s adoptive status as equivalent to a child’s
status as a defendant’s relative by blood or affinity. In some
cases where the victim’s adoptive status was not raised, the
defendant was convicted based on circumstances not related to
any distinction between the status of the victim as a biological
or adopted relative. See, e.g., People v Swain (On Remand), 288
Mich App 609, 612-613 (2010) (defendant’s conviction for
engaging in fellatio with her adopted son was based on MCL
750.520b(1)(a)—victim under the age of 13); People v Camp
(Douglas) (On Remand), unpublished opinion per curiam of the
Court of Appeals, issued August 17, 2010 (Docket No.
285101)57 (defendant’s CSC convictions for conduct involving
his adopted nephew were based MCL 750.520b(1)(a) and MCL
750.520c(1)(a) —victim under the age of 13); People v Doers,
unpublished opinion per curiam of the Court of Appeals,
issued June 29, 2010 (Docket No. 288514) (defendant’s
conviction under MCL 750.520b(1)(b) for conduct involving his
adoptive daughter was based on “multiple variables” —case
did not specify whether conviction was based on victim
between 13 and 16 years of age and member of the same
household, or defendant related to victim by blood or affinity
to the fourth degree, or defendant in position of authority).

57 Unpublished opinions are not precedentially binding under the rule of stare decisis. MCR 7.215(C)(1).
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Certain portions of the adoption code provide support for the
conclusion that no distinction should be made between an
adopted child and a biological child. The Adoption Code
expressly indicates that an adopted person is to be considered
as having been born to the adopting parents, making the
adopting parents liable for all duties and entitling them to all
rights of the natural parents. MCL 710.60(1)-(2) state as
follows:

“(1) After the entry of an order of adoption, if the
adoptee’s name is changed, the adoptee shall be
known and called by the new name. The person or
persons adopting the adoptee then become the parent or
parents of the adoptee under the law as though the
adopted person had been born to the adopting parents
and are liable for all the duties and entitled to all the
rights of parents.

(2) After entry of the order of adoption, there is no
distinction between the rights and duties of natural
progeny and adopted persons, and the adopted person
becomes an heir at law of the adopting parent or parents
and an heir at law of the lineal and collateral kindred of
the adopting parent or parents. After entry of the
order of adoption, except as provided in . . . MCL
700.2114, an adopted child is no longer an heir at
law of a parent whose rights have been terminated
under [the Adoption Code] or [the Juvenile Code]
or the lineal or collateral kindred of that parent,
nor is an adopted adult an heir at law of a person
who was his or her parent at the time the order of
adoption was entered or the lineal or collateral
kindred of that person, except that a right, title, or
interest that has vested before entry of the final
order of adoption is not divested by that order.”
(Emphasis added.)

Child Care Organization

“[Aln employee, contractual service provider, or volunteer of a child
care organization” who engages in sexual penetration or sexual
contact with a person at least 13 but less than 16 years of age who is
under the care of that child care organization commits CSC-I
(penetration) or CSC-II (contact).”® MCL 750.520b(1)(b)(vi); MCL
750.520¢(1)(b)(vi).

Page 2-58

58 I the victim is under age 13, the actor’s title or position, and the victim’s status with respect to the child
care organization is irrelevant.
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“[Aln employee, contractual service provider, or volunteer of a child
care organization” who engages in sexual penetration or sexual
contact with a person at least 16 but less than 18 years of age who is
under the care of that child care organization commits CSC-III
(penetration) or CSC-IV (contact).”” MCL 750.520d(1)(g); MCL
750.520e(1)(h).

MCL 722.111(1)(a) defines child care organization as “a governmental
or nongovernmental organization having as its principal function
receiving minor children for care, maintenance, training, and
supervision, notwithstanding that educational instruction may be
given. Child care organization includes organizations commonly
described as child caring institutions, child placing agencies,
children’s camps, children’s campsites, children’s therapeutic group
homes, child care centers, day care centers, nursery schools, parent
cooperative preschools, foster homes, group homes, or child care
homes. Child care organization does not include a governmental or
nongovernmental organization that does either of the following:

(i) Provides care exclusively to minors who have been
emancipated by court order under ... MCL 722.4.

(if) Provides care exclusively to persons who are 18
years of age or older and to minors who have been
emancipated by court order under . .. MCL 722 .4, at the
same location.” See MCL 750.520b(1)(b)(vi); MCL
750.520c(1)(b)(vi); ~ MCL 750.520d(1)(g); MCL
750.520e(1)(h).

G. Circumstances

For criminal liability under the CSC Act, a sexual penetration or
contact must be accompanied by one or more circumstances.
Michigan courts typically refer to these circumstances as either
aggravating circumstances or aggravating factors.

A single act of sexual penetration (or contact), even when
accompanied by multiple aggravating circumstances, “may give
rise to only one criminal charge for purposes of trial, conviction, and
sentencing.” People v Johnson (Willie), 406 Mich 320, 331 (1979)
(defendant could only be charged with a single count of CSC-I
based on multiple circumstances: commission of another felony;
being aided and abetted by one or more persons; while armed with
a weapon; or using force causing personal injury).

59 Note that other circumstances may be present such as age, relationship, or use of force that would make
irrelevant the actor’s title or position, or the victim’s status with respect to the child care organization.
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Multiple aggravating circumstances constitute alternative means of
proving a single act of sexual penetration (or contact). People v
Gadomski, 232 Mich App 24, 29, 31 (1998) (defendant could be found
guilty of a single count of CSC-I based on any of the following
circumstances: act occurred during commission of another crime
(home invasion); act involved aiding and abetting and force or
coercion; or act caused personal injury and involved force or
coercion). Jury unanimity is not required for each alternate theory
or aggravating circumstance when the alternative means of
committing the offense “do not constitute separate and distinct
offenses[.]” Gadomski, supra at 31.

When a defendant is charged with a single offense and the
prosecution presents evidence of multiple acts, each of which could
constitute the actus reus of the charged offense, the trial court must
instruct the jury that its verdict must be unanimous with regard to
the specific act committed, “if the acts are materially distinct or if
there is reason to believe the jurors may be confused or disagree
about the factual basis of the defendant’s guilt.” People v Cooks, 446
Mich 503, 530 (1994). However, a specific jury unanimity instruction
is not always required; a general jury unanimity instruction will
suffice “where materially identical evidence is presented with
respect to each act, and there is no juror confusion[.]” Cooks, supra at
512-513. “The critical inquiry is whether either party has presented
evidence that materially distinguishes any of the alleged multiple
acts from the others.” Id. at 512. In Cooks, supra at 506-507, the same
material evidence was presented to support each alleged incident:
the defendant approached the complainant, fondled her breasts and
vagina, attempted to kiss her, forced her against a wall, after which
the complainant believed that the defendant penetrated her anus
from behind.

Commission of Any Other Felony

Similar in concept to the felony-murder statute (MCL 750.316), the
CSC Act contains provisions that elevate the charges when another
felony is committed. However, the felony-murder statute
specifically delineates its predicate felonies, and the CSC Act does
not. Instead, the CSC Act allows elevation of charges when the
sexual penetration or contact occurs under circumstances involving
the commission of any other felony. MCL 750.520b(1)(c) (CSC-I); MCL
750.520c(1)(c) (CSC-II).

The affirmative defense of consent applies to situations in which
penetration or contact occurs under circumstances involving the
commission of any other felony. People v Thompson (Charles), 117 Mich
App 522, 525-526 (1982) (consent was a defense to CSC-I based on
the commission of a felony where consent was a defense to the
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felony on which the CSC-I charge was based). Consent is defined as
a noncoerced and nonforced sexual act.%® People v Jansson, 116 Mich
App 674, 682 (1982).

1.

Construing the Term Felony

The CSC Act does not define the term felony. However, the
Penal Code and Code of Criminal Procedure supply similar
definitions of felony that may be instructive. The Penal Code
defines felony as follows:

“The term ‘felony” when used in [the Penal Code],
shall be construed to mean an offense for which
the offender, on conviction may be punished by
death, or by imprisonment in state prison.” MCL
750.7.

The Code of Criminal Procedure defines felony as follows:

“Felony” means a violation of a penal law of this
state for which the offender, upon conviction, may
be punished by death or by imprisonment for
more than 1 year or an offense expressly
designated by law to be a felony.” MCL 761.1(g).

Although most criminal offenses are easily identified as
misdemeanors or felonies, some are not. For example, the
Legislature created the commonly known “high court,”
“circuit court,” or “two-year” misdemeanors, which are
offenses expressly labeled as misdemeanors even though they
authorize imprisonment for not more than two years. See, e.g.,
MCL 750.520e (CSC-1V), and MCL 750.414 (joyriding).

The question under the CSC Act is whether these two-year
misdemeanors qualify as any other felony. Thus far, no
published Michigan appellate case has decided this precise
issue. However, appellate courts have decided non-CSC cases
involving the applicability of Penal Code and Code of Criminal
Procedure provisions to two-year misdemeanors. These cases
have held that two-year misdemeanors are felonies under the
Code of Criminal Procedure for purposes of habitual offender,
probation, and consecutive sentencing provisions, but not
under the Penal Code for purposes of supporting another
criminal charge.

For purposes of the Code of Criminal Procedure,
misdemeanors punishable by more than one year (“two-year

80 For more information on consent, including its definition and applicability, see Section 4.7.
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misdemeanors”) are felonies for purposes of consecutive
sentencing. People v Smith (Timothy), 423 Mich 427, 434-435
(1985) (prior convictions as bases for habitual offender charge
included joyriding, MCL 750.414, and resisting and
obstructing, MCL 750.479, both designated as misdemeanors
punishable by imprisonment for a maximum of two years).
However, for purposes of the Public Health Code, offenses
expressly designated as misdemeanors retain their character as
misdemeanors without regard to the length of incarceration
possible for conviction of the offense. People v Wyrick, 474 Mich
947 (2005) (misdemeanor possession of marijuana, second
offense, does not constitute a felony for purposes of the
consecutive sentencing provision in MCL 333.7401(3)).

Construing the Meaning of Any Other Felony

The any other felony element is satisfied if the circumstances
surrounding the charged sexual penetration or contact involve
any felony other than the sexual penetration or contact serving
as the basis of the charge(s) against the defendant. This may
include another CSC offense. In People v White (Carl), 168 Mich
App 596, 598 (1988), the defendant was convicted of five counts
of CSC-I and one count of breaking and entering with intent to
commit a felony. Three of the five CSC-I convictions involved
one victim, while the two remaining CSC-I convictions
involved another victim. White (Carl), supra at 599. The trial
court instructed the jury that the other felony for the three CSC-I
offenses involving the first victim could either be the breaking
and entering charge or the criminal sexual conduct committed
against the second victim. Id. The Court of Appeals “read ‘any
other felony’ as meaning a felony other than the one
committed[,]” and held that “the prohibition against double
jeopardy does not bar the use of evidence of criminal sexual
conduct upon another victim as the ‘other felony’ which
elevates the criminal sexual conduct committed upon the first
person to first degree.” Id. at 604.

The felony of breaking and entering with intent to commit CSC
(MCL 750.110) also satisfies the any other felony requirement of
CSC-1. People v Pettway, 94 Mich App 812, 817-818 (1980).

Victim Must be Impacted by Commission of Other
Felony

“[TThe ‘circumstances involving the commission of [the] other
felony’ [must] directly impact a ‘victim’, or recipient, of the
sexual penetration[]” in order for the penetration to constitute
CSC-1 under MCL 750.520b(1)(c). People v Lockett, 295 Mich
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App 165, 178 (2012). In Lockett, supra at 171-172, 181, the two
defendants “knew that [a 12-year-old girl] was present in [a]
van when each of them disrobed and engaged in sexual
intercourse with [the girl’s 17-year-old sister][]” in the back of
the van. The defendants were convicted of CSC-I under MCL
750.520b(1)(c), “where the [underlying] felony was
disseminating sexually explicit matter to [the 12-year-old girl],
a minor who was in plain view, under MCL 722.675(1)(b).”
Lockett, supra at 173. The Court of Appeals reversed the
defendants” CSC-I  convictions, holding that “MCL
750.520b(1)(c) unconstitutionally invites arbitrary and abusive
enforcement when it is applied to situations where . . .
engaging in consensual, legal sexual penetration is elevated to
CSC-I solely because a minor was present and the “victim” of
the penetration was not impacted by the additional felony.”
Lockett, supra at 177. “Even though the “explicit matter” would
not have been disseminated to [the 12-year-old girl] without
the sexual penetration of [her sister], [the] Court cannot
uphold a conviction of CSC-I when the ‘victim” of the sexual
penetration was not impacted by the circumstances of the
underlying felony.” Id. at 179-180.

4. Double Jeopardy Concerns

“Both the United States and Michigan constitutions prohibit a
person from twice being placed in jeopardy for the same
offense.” People v Ford (Elijah), 262 Mich App 443, 447 (2004);
US Const, Am V; Const 1963, art 1, § 15.

Same Elements Test. When multiple charges are brought
against a defendant for conduct related to a single criminal
transaction, the same-elements test is used to determine whether
the prohibition against double jeopardy is violated. People v
Nutt, 469 Mich 565, 567-568 (2004). “Application of the same-
elements test, commonly known as the ‘Blockburger®® test,’ is
the well-established method of defining the Fifth Amendment
term ‘same offence.” Nutt, supra at 576; Blockburger v United
States, 284 US 299, 304 (1932). The Blockburger test “’focuses on
the statutory elements of the offense. If each requires proof of a
fact that the other does not, the Blockburger test is satisfied,
notwithstanding a substantial overlap in the proof offered to
establish the crimes.” Nutt, supra at 576, quoting lannelli v
United States, 420 US 770, 785 n 17 (1975).

The Blockburger test for determining whether the protection
against double jeopardy prohibits multiple prosecutions is the

61 Blockburger v United States, 284 US 299 (1932).
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appropriate test for determining whether double jeopardy
considerations bar multiple punishments. People v Smith
(Bobby), 478 Mich 292, 315 (2007). The definition of same offense
for purposes of the multiple punishments strand of the
prohibition against double jeopardy is the same as the
definition of same offense announced by the Court in Nutt, 469
Mich 565, for purposes of the multiple prosecutions strand.
Smith (Bobby), supra at 316.

Convicting and sentencing a defendant for four separate
counts of CSC where there were only two acts of penetration
did not violate the multiple punishments strand of the Double
Jeopardy Clause. People v Garland (Edward), 286 Mich App 1, 5-
6 (2009). In Garland, supra at 5, “the prosecution alleged two
acts of sexual penetration: sexual intercourse and cunnilingus.
For each act, [the] defendant was charged, tried, and convicted
of two criminal offenses: CSC[-]I on the theory that a sexual
penetration had occurred during a home invasion [],
and CSC[-]IIT on the theory that the victim was physically
helpless[].” One element required to prove CSC-I, but not
required to prove CSC-III, is that the sexual penetration
occurred “under circumstances involving the commission of
any other felony.” MCL 750.520b(1)(c). One element required
to prove CSC-IIL but not required to prove CSC-], is that the
sexual penetration was accompanied by the actor knowing or
having “reason to know that the victim [was] . . . physically
helpless.” MCL 750.520d(1)(c). “[U]nder the Blockburger test,
because each offense contains an element that the other does
not, CSC[-]I and CSC[-]III are separate offenses for which [the]
defendant was properly convicted and sentenced . . . .”
Garland, supra at 6.

However, “a single act of penetration, even though
accompanied by multiple aggravating circumstances, cannot
result in multiple CSC convictions . . . because each of the
enumerated aggravating factors in MCL 750.520b were
““alternative ways of proving criminal sexual conduct in the
first degree”’ rather than separate offenses.” Garland, 286 Mich
App at 6 (citations omitted).

When the defendant’s convictions of CSC-II were vacated (he
was charged with CSC-I, and the jury convicted him of the
cognate lesser offense of CSC-IT),%? double jeopardy principles
did not bar the prosecution from charging the defendant with,
and retrying the defendant for, CSC-II, where the defendant
successfully appealed his conviction and the reversal was not
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62 people v Nyx (Maurice), 479 Mich 112, 134, 136 (2007).
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based on insufficient evidence. People v Nyx (Maurice), 480
Mich 1204 (2007) (Corrigan, J., concurring).

5. The Sequence or Timing of the Other Felony

No specific sequence or timing of the other felony and the CSC
offense is necessary to sustain a CSC conviction based on the
other felony when the offenses occur during a continuum of
conduct.® In People v Jones (Kelvin), 144 Mich App 1, 2-3 (1985),
the defendant was convicted of armed robbery and CSC-I and
CSC-II based on the commission of another felony. The
defendant argued that the robbery of the victim’s purse was
independent of the completed sexual acts, because the robbery
was not completed until after completion of the sexual acts.
Jones (Kelvin), supra at 3. The Court of Appeals disagreed with
the defendant’s argument:

“The Legislature . . . did not attempt to narrowly
define the coincidence or sequence of the sexual act
and the other felony; rather it chose to address the
increased risks to, and the debasing indignities
inflicted upon, victims by the combination of
sexual offenses and other felonies by treating the
sexual acts as major offenses when they occur
“under circumstances involving the commission of
any other felony[.]”” Jones (Kelvin), 144 Mich App at
4.

MCL 750.520b(1)(c) requires only that the sexual penetration
occur “under circumstances involving the commission of any
other felony.” The statutory language “does not necessarily
demand that the sex act occur during the commission of the
felony,” but the statute “does require a direct interrelationship
between the felony and the sexual penetration.” People v
Waltonen, 272 Mich App 678, 692-693 (2006) (emphasis added).
In Waltonen, supra at 680, 683, the defendant claimed that he
supplied the victim with drugs in exchange for consensual sex.
The defendant argued that MCL 750.520b(1)(c) did not apply
because the delivery of drugs did not occur during the sex act.
Id. at 680. Citing with approval the reasoning in Jones (Kelvin),
144 Mich App 1, the Waltonen Court noted:

“[TThe statutory language does require a direct
interrelationship between the felony and the
sexual penetration. Here, the delivery of controlled

83 The CSC Act uses the phrase under circumstances involving the commission of any other felony; the
phrase does not say during the commission of any other felony.

Michigan Judicial Institute Page 2-65



Section 2.6

Sexual Assault Benchbook-Revised Edition

substances technically occurred after the sexual
acts; however, the sexual acts were directly related
to the delivery of the drugs because the only
reason the victim engaged in sexual penetration
was to acquire the drugs. Stated somewhat
differently, delivery of the drugs was part and
parcel of the act of sexual penetration. Before and
during the sexual penetration, the victim and [the]
defendant were operating under the knowledge
and expectation that drugs would be delivered to
the victim after the sexual act and only because of
the sexual act. There existed a continuum of
interrelated events.” Waltonen, 272 Mich App at
693.

I. Developmental Disability

MCL 750.520a(b) defines developmental disability as:

“an impairment of general intellectual functioning or
adaptive behavior that meets all of the following
criteria:

(1) It oriéﬁinated before the person became 18 years
of age.[04]

(if) It has continued since its origination or can be
expected to continue indefinitely.

(iii) It constitutes a substantial burden to the
impaired person’s ability to perform in society.

(iv) It is attributable to 1 or more of the following;:

(A) Intellectual disability,[%®! cerebral palsy,
epilepsy, or autism.

(B) Any other condition of a person that
produces a similar impairment or requires
treatment and services similar to those

Page 2-66

64 «[T]he birthday rule of age calculation applies in Michigan.” People v Woolfolk, 304 Mich App 450, 504
(2014), aff’d 497 Mich 23 (2014). Under the birthday rule, “‘a person attains a given age on the anniversary
date of his or her birth.”” Woolfolk, 304 Mich App at 461, 464, 506 (holding that the common-law rule of
age calculation, under which “‘one becomes of full age the first moment of the day before’ the anniversary
of his or her birth[,]” is inapplicable in Michigan, and that the defendant, who shot and killed the victim on
the day before the defendant’s eighteenth birthday, “was not yet eighteen years of age when the shooting
occurred[]”) (emphasis supplied; citations omitted).

85 MCL 750.520a(d) defines the term intellectual disability to “mean[] that term as defined in . . . MCL
330.1100b.” For MCL 330.1100b’s definition of the term intellectual disability, see Section 2.6(L).
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required for a person described in this
subdivision.”

The term developmental disability is contained within the definition of
mentally disabled under MCL 750.520a(i):

““Mentally disabled” means that a person has a mental
illness, is intellectually disabled, or has a developmental
disability.” (Emphasis added.)

Although the term developmental disability is not expressly contained
within the substantive CSC offenses, it is still a crime to sexually
penetrate or contact a person with a developmental disability
because it is a crime to commit such acts against a mentally disabled
person. CSC-I and CSC-II prohibit the sexual penetration of, or
contact with, a person who is mentally disabled in the following
circumstances:

* When the perpetrator is related to the victim by blood or
affinity to the fourth degree. MCL 750.520b(1)(h)(7) (CSC-
I); MCL 750.520¢(1)(h)(7) (CSC-II).

* When the perpetrator is in a position of authority over
the victim and uses this authority to coerce the victim to
submit. MCL  750.520b(1)(h)(ii))  (CSC-I); MCL
750.520c(1)(h)(ii) (CSC-II).

The CSC Act appears to impose criminal liability under the
provisions above regardless of whether the perpetrator knew or had
reason to know about the victim’s mental disability. The
requirement that an actor knows or has reason to know appears in
MCL 750.520b(1)(d)(i), MCL 750.520b(1)(g), MCL 750.520c(1)(d)(7),
MCL 750.520¢(1)(g), MCL 750.520d(1)(c), and MCL 750.520e(1)(c).
“A . . . consistent principle of statutory construction is that the
express mention in a statute of one thing implies the exclusion of
other similar things (expressio unius est exclusio alterius)[.]” People
v Jahner, 433 Mich 490, 500 n 3 (1989).

For more discussion on the CSC Act’s mentally disabled element, see
Section 2.6(Q).

J. Force or Coercion

The term force or coercion is used in each of the statutes that govern
the four degrees of criminal sexual conduct. However, it is defined
only in MCL 750.520b(1)(f) (CSC-I), and MCL 750.520e(1)(b) (CSC-
IV). The statutes governing CSC-II and CSC-III incorporate by
reference the definition of force or coercion found in the CSC-I statute.
MCL 750.520c(1)(f) (CSC-II); MCL 750.520d(1)(b) (CSC-III). The
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CSC-1V statute contains its own definition of force or coercion, which
is substantially similar to the CSC-I definition.

MCL 750.520b(1)(f) gives examples of conduct that may constitute
force or coercion for purposes of CSC-I, CSC-II, and CSC-III as
follows:

“Force or coercion includes, but is not limited to, any of
the following circumstances:

(i) When the actor overcomes the victim through
the actual application of physical force or physical
violence.

(if) When the actor coerces the victim to submit by
threatening to use force or violence on the victim,
and the victim believes that the actor has the
present ability to execute these threats.

(iif) When the actor coerces the victim to submit by
threatening to retaliate in the future against the
victim, or any other person, and the victim believes
that the actor has the ability to execute this threat.
As used in this subdivision, ‘to retaliate’” includes
threats of physical punishment, kidnapping, or
extortion.

(ilv) When the actor engages in the medical
treatment or examination of the victim in a manner
or for purposes that are medically recognized as
unethical or unacceptable.

(v) When the actor, through concealment or by the
element of surprise, is able to overcome the
victim.”

The definition of force or coercion in the CSC-IV statute, MCL
750.520e(1)(b), is substantially similar to the definition in CSC-I. Its
principal difference, however, lies in subparagraph (v), which states:

“(v) When the actor achieves the sexual contact through
concealment or by the element of surprise.”

Force or coercion includes, but is not limited to, acts of physical force
or violence, threats of force, threats of retaliation, inappropriate
medical treatment, or concealment or surprise. People v Brown (Ben),
197 Mich App 448, 450 (1992). Appellate courts have consistently
held that force or coercion is not limited to these examples, and each
case must be examined on its own facts in light of all the
circumstances. People v Eisen, 296 Mich App 326, 333 (2012); People v
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Crippen, 242 Mich App 278, 283 n 2, 284 (2000) (“[the defendant]
took advantage of the complainant’s misidentification of him . . . to
induce her to submit to his sexual advances [and this] was sufficient
to establish the requisite coercion by concealment or surprise”).
Knowledge is not required for the element of force or coercion. Brown
(Ben), 197 Mich App at 449-450 (the defendant is not required to be

“aware of the result of his actions on the victim”).

1. Actual Application of Physical Force or Physical
Violence

Force or coercion does not include a requirement of overcoming
the victim. People v Carlson (Eric), 466 Mich 130, 139-140 (2002).

The Supreme Court has articulated the amount of force needed
to sustain a conviction under the CSC-III statute’s force or

coercion element:

Michigan Judicial Institute

“To be sure, the ‘force’ contemplated in MCL
750.520d(1)(b) does not mean ‘force” as a matter of
mere physics, i.e. the physical interaction that
would be inherent in an act of sexual penetration,
nor, as we have observed, does it follow that the
force must be so great as to overcome the
complainant. It must be force to allow the
accomplishment of sexual penetration when
absent that force the penetration would not have
occurred. In other words, the requisite ‘force” for a
violation of MCL 750.520d(1)(b) does not
encompass nonviolent physical interaction in a
mechanical sense that is merely incidental to an act
of sexual penetration. Rather, the prohibited ‘force’
encompasses the use of force against a victim to
either induce the victim to submit to sexual
penetration or to seize control of the victim in a
manner to facilitate the accomplishment of sexual
penetration without regard to the victim’s wishes.”
Carlson (Eric), 466 Mich at 140 (the defendant
persisted despite the victim’s repeated refusal to
consent).

Actual Physical Force

In People v Phelps, 288 Mich App 123, 132-133 (2010), the
Court of Appeals found that there was sufficient evidence
to allow a rational trier of fact to conclude beyond a
reasonable doubt that the defendant penetrated the
victim’s vagina through the use of actual physical force
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under MCL 750.520b(1)(f)(i). “The [victim] testified that
[the defendant] was physically on top of her when he
penetrated her vagina with his penis, and she explained
that when she told [the defendant] no ‘around 5 [times],
give or take a few,” [the defendant] told her ‘no, I'm not
done yet” and kept his penis inside her for approximately
‘[f]ive minutes” while she was underneath him and telling
him no.” Phelps, supra at 134.

The pinching of buttocks is the actual application of
physical force because “it requires a person to exert
strength or power on another person.” People v Premo, 213
Mich App 406, 409 (1995).

In People v Alter, 255 Mich App 194, 203 (2003), the Court
of Appeals found sufficient evidence of the actual
application of physical force under CSC-II, where the
defendant-therapist, during a therapy session with the
victim, unbuttoned the victim’s blouse, fondled her
breast, and placed her hand on his penis—all without
obtaining consent.

Position of Authority

“[TThe element of force or coercion as defined by [MCL
750.520b(1)(f), MCL 750.520c(1)(f),°®¢ MCL 750.520d(1)(b),
and MCL 750.520e(1)(b)]” may be established where “a
CPS worker us[es] his [or her] position to coerce a parent
he [or she] is investigating for abuse or neglect into sexual
acts.” People v Green (Gabriel), 313 Mich App 526, 538-539,
541-542 (2015) (holding that the defendant’s convictions of
CSC III and CSC IV were not against the great weight of
the evidence where he “used his position of authority [as
a CPS worker] to manipulate and coerce” the victims,
whose neglect or abuse cases he was assigned to
investigate, to engage in sexual acts with him).

Sleeping Victim

Placing a hand on a sleeping person’s genital area,
without more, is not the application of “physical force” so
as to satisfy the force or coercion element in CSC offenses.
People v Patterson (Robert), 428 Mich 502, 510, 525-526
(1987).

66CSC-11 was not at issue in this case, but MCL 750.520c contains the same definition of force or coercion as

the other CSC statutes. Presumably, the Green (Gabriel) holding would also apply to that offense.
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Although it recognized that the types of force actionable
under the CSC-IV statute are not limited to those
examples listed in the statute, the Patterson Court
declined to fit the defendant’s conduct within this not
limited to language because the victim was asleep at the
time of the touching and the statutory examples are “all
examples where the victim would be awake.” Patterson
(Robert), 428 Mich at 526.

Note: Defendants who sexually penetrate or
contact a sleeping victim may be charged
under the CSC Act's physically helpless
provisions, as defined in MCL 750.520a(m).
Defendants who sexually penetrate or contact
an unconscious victim may be charged under
the Act's physically helpless or mentally
incapacitated provisions, as defined in MCL
750.520a(m) and MCL  750.520a(k),
respectively. For more information on
physically helpless, see Section 2.6(U). For more
information on mentally incapacitated, see
Section 2.6(R).

2. Threatening to Use Force or Violence

In People v Khan, 80 Mich App 605, 607-608 (1978), the
defendant drove a group of people (the victim, her sister, her
brother, some infant children, and another man) to his garage.
The victim witnessed the defendant point a rifle at her brother.
Khan, supra at 608. After dropping the rifle in the garage, the
defendant threatened to kill the victim’s sister. Id. Later, when
the defendant was alone with the victim in the garage, he
began to undo the victim’s pants. Id. When she resisted, the
defendant slapped her face and neck, then raped her. Id. The
defendant was convicted of CSC-III (force or coercion). Id. at
607. He claimed it was error for the trial court to admit the
victim’s testimony concerning his handling of the rifle, because
there was no showing that he threatened her with the rifle or
that she even noted the rifle’s presence at the time of the
assault. Id. at 609. The Court of Appeals held that the testimony
was relevant and material because there was a threat to use force
or violence and the present ability to execute the threat. Id. at 609-
610.

3. Threatening to Retaliate in the Future

Threats of future harm to the victim (or the victim’s family) to
deter a victim from reporting a sexual assault may constitute

Michigan Judicial Institute Page 2-71



Section 2.6

Sexual Assault Benchbook-Revised Edition

the crime of extortion under MCL 750.213. People v Trevino, 155
Mich App 10, 18-19 (1986). For more information on the crime
of extortion, see Section 3.16.

Medical Treatment or Examination in a Manner
Medically Recognized as Unethical or Unacceptable

MCL 750.520b(1)(f)(iv) and MCL 750.520e(1)(b)(iv) are
intended to “prevent a person in the medical profession from
taking such an unconscionable advantage of the patient’s
vulnerability and abusing the patient’s trust and unwitting
permission of the touching under the belief that it is
necessary.”® People v Capriccioso, 207 Mich App 100, 105 (1994),
overruled in part on other grounds by People v Baisden, 482
Mich 1000 (2008).

The term medical treatment is to be construed broadly and
includes other forms of health care beyond those practiced by
medical doctors. In People v Regts, 219 Mich App 294, 296-298
(1996), the Court of Appeals construed medical treatment to
include psychotherapy by psychologists. In making this
finding, the Court used the definition of practice of medicine
under the Public Health Code, MCL 333.17001(1)(f):

“Practice of medicine’ means the diagnosis,
treatment, prevention, cure, or relieving of a
human disease, ailment, defect, complaint, or other
physical or mental condition, by attendance,
advice, device, diagnostic test, or other means, or
offering, undertaking, attempting to do, or holding
oneself out as able to do, any of these acts.”%

MCL 750.520b(1)(f)(iv) applies to “situations in which the
medical examination or treatment is used as a pretext to secure
a patient’s consent to sexual conduct[,]” as well as “situations
where nonconsensual sexual conduct is perpetrated during or

in the context of medical treatment or examination.” Baisden,
482 Mich at 1000.

Medical testimony is not required in all prosecutions under
MCL 750.520b(1)(f)(iv). Baisden, 482 Mich at 1000. The Baisden
Court agreed with the trial court that medical testimony was
not necessary in that case because “it is common knowledge
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67 See also Section 3.30, Sexual Intercourse Under Pretext of Medical Treatment, and MCL 750.90.

% The Court of Appeals has held that this definition is not facially overbroad or vague. People v Rogers
(Rebecca), 249 Mich App 77, 105-106 (2001).
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that penile penetration constitutes an unethical and
unacceptable method of ‘medical treatment.” Id.

MCL 750.520b(1)(f)(iv) is constitutional—it is not unduly
vague or overbroad, and does not violate the nondelegation
provision of Michigan’s Constitution. People v Bayer, 279 Mich
App 49, 51, 63 (2008), vacated in part on other grounds 482
Mich 1000 (2008). According to the Bayer Court, MCL
750.520b(1)(f)(iv) “precludes a medical professional from
abusing the setting or status of the medical relationship by
using it as a pretext to have sexual contact with a patient.”
Bayer, supra at 63. The failure of the statute to list all prohibited
conduct does not make the statute unconstitutionally vague.
Id. Additionally, the failure of the statute to address the issue of
consent does not make the statute unconstitutionally vague or
overbroad. Id. at 67-68.

In People v Alter, 255 Mich App 194, 196 (2003), the defendant,
in his capacity as a therapist, counseled the victim for
approximately ten years. During two therapy sessions, the
defendant fondled the victim’s breast and placed her hand on
his penis. Alter, supra at 202-203. The therapy sessions
continued but were switched, at the defendant’s request, to the
evenings and at hotels, where during the last four to five years
of therapy the defendant met with the victim once a week to
have sex with her. Id. at 197. The Court of Appeals found
sufficient evidence of coercion because “[the] defendant, as the
victim’s therapist, engaged in sexual contact with the victim
through the use of an unethical or unacceptable manner of
treatment.” Id. at 203.

5. Concealment or Element of Surprise

Although the circumstances surrounding concealment or the
element of surprise cover a wide array of potential factual
scenarios, the law does not expressly criminalize sexual activity
achieved through fraud, misidentification, or impersonation.
Even so, the Court of Appeals, in People v Crippen, 242 Mich
App 278, 283-284 (2000), held that a defendant who employs a
disguise that causes the victim to misidentify him or her has
provided sufficient evidence of concealment, and hence,
coercion, under the CSC Act:

“Applying the plain and ordinary, i.e., dictionary,
meaning of the word ‘conceal” to the facts of this
case, we conclude that the evidence that [the]
defendant disguised himself, and took advantage
of the complainant’s misidentification of him as her
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fiancé to induce her to submit to his sexual
advances, was sufficient to establish the requisite
coercion by concealment or surprise necessary for
bindover.”%

On the issue of consent, the Court of Appeals remarked that
the victim’s consent was the product of defendant’s subterfuge:

“The complainant did not knowingly consent to
performing sexual acts with defendant; only through
[the] defendant’s concealment of his identity was
he able to persuade the victim to submit to his
sexual advances.” Crippen, 242 Mich App at 284.

In People v Phelps, 288 Mich App 123, 133 (2010), the Court of
Appeals found that there was sufficient evidence to allow a
rational trier of fact to conclude beyond a reasonable doubt

that the defendant used force or coercion through the element
of surprise under MCL 750.520b(1)(f)(v):

“The [victim] testified that when [the defendant]
entered her bedroom the second time, she did not
tell him that he could penetrate her vagina with his
penis and that she was unaware that [the
defendant] removed his pants. She consented only
to digital penetration, and she testified that she
was surprised when [the defendant] penetrated
her vagina with his penis. In addition, the [victim]
was visibly upset and crying after the incident.”

Uses of Force or Coercion Not Specified by Statute

A finding of force or coercion is “not limited to those situations
specifically delineated” in the force or coercion definitions of the
CSC Act. People v Cowley, 174 Mich App 76, 81 (1989). MCL
750.520b(1)(f) (CSC-I) states that “[f]orce or coercion includes,
but is not limited to, any of the following circumstances[.]””°
(Emphasis added.)

The Michigan Supreme Court has limited this provision to
victims who are awake at the time of the sexual act. People v
Patterson (Robert), 428 Mich 502, 526 (1987).
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69 Although the Legislature has not amended the CSC Act to expressly criminalize sexual activity through
misidentification or impersonation, there is a penal code misdemeanor crime governing the wearing of
masks or other devices to perpetrate crimes. See MCL 750.396.

70 The CSC-Il and CSC-IIl statutes incorporate by reference the definitions of force and coercion found in the
CSC-I statute at MCL 750.520b(1)(f). See MCL 750.520c(1)(d)(ii) and MCL 750.520d(1)(b). The CSC-IV
statute contains substantially similar language. See MCL 750.520e(1)(b).
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Michigan appellate courts have found coercion under the force
or coercion provisions when the defendant’s actions create a
“reasonable fear of dangerous consequences.” People v McGill,
131 Mich App 465, 474 (1984). In McGill, after driving a 13-
year-old girl to a far-away state park, the defendant placed his
hand on her leg, on the inside of her underpants, on her breast
underneath her underclothes, and up the back of her shirt. The
Court concluded, in light of the totality of the circumstances,
that the defendant’s actions created a “reasonable fear of
dangerous consequences” that, to a trier of fact, could
constitute coercion:

“[The defendant] repeatedly and intimately
touched the complainant despite her continued
requests and orders to defendant to remove his
hands from her. The complainant was only 13
years old. [The d]efendant was an older and
presumably stronger man. [The d]efendant took
the complainant to a state park far from her home.
Complainant knew no one who lived nearby and
testified that she was frightened. Given the totality
of these circumstances, it could certainly be
inferred that a coercive atmosphere existed and
that [the] defendant knew, or should have known,
that his actions were coercive . . . .” McGill, 131
Mich App at 474.

“|Florce or coercion’ exists whenever a defendant’s conduct
induces a victim to reasonably believe that the victim has no
practical choice because of a history of child sexual abuse or for
some other similarly valid reason.” People v Eisen, 296 Mich
App 326, 333-335 (2012) (where the adolescent victim “did not
specifically testify that she was explicitly threatened, [but] she .
. . believed the sexual conduct would ‘happen whether [she]
wanted it or not[,]” sufficient evidence of force or coercion
was presented, in light of the “long history of [the] defendant
sexually abusing the victim and making her comply with his
sexual demands|,]” to sustain his conviction of CSC-III).

Where the victim and the perpetrator have an ongoing
relationship under circumstances that might ordinarily be
considered coercive, there must be a showing of coercion on
the specific occasion on which the CSC charge is based. People v
Perkins (Mark), 468 Mich 448, 454-455 (2003).

See also People v Kline, 197 Mich App 165, 167 (1992), where the
Court of Appeals found force or coercion present when the
defendant grabbed his 16-year-old stepdaughter’s breasts,
removed her panties, told her not to tell her mother, then
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sexually penetrated her—without ever threatening her, and
only having isolated her from help on one of the sexual
penetrations (he had taken her to the basement). The Court
also held that a victim’s mental capacity was relevant to a
determination of force or coercion under the totality of the
circumstances: “evidence [regarding the victim’s mental
capacity] was relevant to show that [the victim] may have had
a somewhat diminished capacity to consent and to show that
such diminished capacity may have made her more susceptible
to [the] defendant’s coercion.” Kline, supra at 168.

Foster Family Home or Foster Family Group Home

“[A] person licensed to operate a foster family home or foster family
group home” who engages in sexual penetration or sexual contact
with a person at least 13 but less than 16 years of age who is a
resident of that foster family home or foster family group home
commits CSC-I (penetration) or CSC-II (con’cac’c).71 MCL
750.520b(1)(b)(vi); MCL 750.520c(1)(b)(v1).

“[A] person licensed to operate a foster family home or foster family
group home” who engages in sexual penetration or sexual contact
with a person at least 16 but less than 18 years of age who is a
resident of that foster family home or foster family group home
commits CSC-III (penetration) or CSC-IV (contac’c).7 MCL
750.520d(1)(g); MCL 750.520e(1)(h).

MCL 722.111(1)(i)(7) defines foster family home as “a private home in
which 1 but not more than 4 minor children, who are not related to
an adult member of the household by blood or marriage, or who are
not placed in the household under the Michigan adoption code, . . ..
MCL 710.21 to [MCL] 710.70, are given care and supervision for 24
hours a day, for 4 or more days a week, for 2 or more consecutive
weeks, unattended by a parent, legal guardian, or legal custodian.”
See MCL 750.520b(1)(b)(vi); MCL 750.520c(1)(b)(vi); MCL
750.520d(1)(g); MCL 750.520e(1)(h).

MCL 722.111(1)(i)(i7) defines foster family group home as “a private
home in which more than 4 but fewer than 7 minor children, who
are not related to an adult member of the household by blood or
marriage, or who are not placed in the household under the
Michigan adoption code, . . . MCL 710.21 to [MCL] 710.70, are
provided care for 24 hours a day, for 4 or more days a week, for 2 or
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LI the victim is under age 13, the actor’s title or position, and the victim’s status with respect to the child
care organization is irrelevant.

2 Note that other circumstances may be present such as age, relationship, or use of force that would make
irrelevant the actor’s title or position, or the victim’s status with respect to the child care organization.
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more consecutive weeks, unattended by a parent, legal guardian, or

legal

custodian.” See @ MCL  750.520b(1)(b)(vi);

750.520c(1)(b)(vi); MCL 750.520d(1)(g); MCL 750.520e(1)(h).

L. Intellectual Disability

MCL 750.520a(d) defines intellectual disability as follows:

““Intellectual disability means that term as defined in . . .
MCL 330.1100b.”

MCL 330.1100b(12) defines intellectual disability as follows:

“/Intellectual disability” means a condition manifesting
before the age of 18 years!”3! that is characterized by
significantly subaverage intellectual functioning and
related limitations in 2 or more adaptive skills and that
is diagnosed based on the following assumptions:

(a) Valid assessment considers cultural and
linguistic diversity, as well as differences in
communication and behavioral factors.

(b) The existence of limitation in adaptive skills
occurs within the context of community
environments typical of the individual’s age peers
and is indexed to the individual’s particular needs
for support.

(c) Specific adaptive skill limitations often coexist
with strengths in other adaptive skills or other
personal capabilities.

(d) With appropriate supports over a sustained
period, the life functioning of the individual with
an intellectual disability will generally improve.”

MCL

The term intellectually disabled’* is contained within the definition of
mentally disabled under MCL 750.520a(i):

73 «[T]he birthday rule of age calculation applies in Michigan.” People v Woolfolk, 304 Mich App 450, 504
(2014), aff’d 497 Mich 23 (2014). Under the birthday rule, “‘a person attains a given age on the anniversary
date of his or her birth.”” Woolfolk, 304 Mich App at 461, 464, 506 (holding that the common-law rule of
age calculation, under which “*one becomes of full age the first moment of the day before’ the anniversary
of his or her birth[,]” is inapplicable in Michigan, and that the defendant, who shot and killed the victim on
the day before the defendant’s eighteenth birthday, “was not yet eighteen years of age when the shooting
occurred[]”) (emphasis supplied; citations omitted).

"4For purposes of the Michigan Penal Code, the terms intellectual disability and intellectually disabled are
used interchangeably.
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“’Mentally disabled” means that a person has a mental
illness, is intellectually disabled, or has a developmental
disability.” (Emphasis added.)

Although the term intellectual disability is not expressly contained
within the substantive CSC offenses, it is still a crime to sexually
penetrate or contact a person who is intellectually disabled because it
is a crime to commit such acts against a mentally disabled person.
CSC-I and CSC-II prohibit the sexual penetration of, or contact with,
a person who is mentally disabled under the circumstances detailed in
Section 2.6(Q).

Intimate Parts

The term intimate parts applies only to sexual contact offenses, and
not penetration offenses. The statutes governing CSC-II, CSC-IV,
and assault with intent to commit CSC-II all involve sexual contact,
which by definition involves intimate parts or the clothing covering
those intimate parts. MCL 750.520a(f) defines intimate parts as
follows:

“Intimate parts’ includes the primary genital area,
groin, inner thigh, buttock, or breast of a human being.”

MCL 750.520a(q) defines sexual contact as follows:

“’Sexual contact’ includes the intentional touching of
the victim’s or actor’s intimate parts or the intentional
touching of the clothing covering the immediate area of
the victim’s or actor’s intimate parts, if that intentional
touching can reasonably be construed as being for the
purpose of sexual arousal or gratification, done for a
sexual purpose, or in a sexual manner for:

(1) Revenge.
(i1) To inflict humiliation.
(iif) Out of anger.”

It is clear from MCL 750.520a(q) that the sexual contact may involve
either the defendant’s or the victim’s intimate parts. While the
prosecution must prove that a defendant intended to touch the
intimate part, it need not prove a defendant’s specific intent —that is,
the prosecution need not prove that the defendant, in fact, sought
sexual arousal or gratification, etc. Instead, the prosecution need
only prove that the touching can “reasonably be construed as being
for a sexual purpose.” People v Piper, 223 Mich App 642, 646-647
(1997). See also People v Fisher (Frederick), 77 Mich App 6, 13 (1977),
and Section 2.6(X).
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N.

Member of the Same Household

This phrase refers to the living arrangement between a victim and
the perpetrator. CSC-I and CSC-II prohibit sexual penetration or
contact in the following circumstance:

* When the victim is at least 13 but less than 16 years of age
and is a “member of the same household” as the
perpetrator. MCL  750.520b(1)(b)(i) (CSC-I); MCL
750.520¢(1)(b)(7) (CSC-II).

The CSC Act does not define member of the same household. However,
in People v Garrison (Dale), 128 Mich App 640, 646 (1983), the Court
of Appeals considered this phrase in the context of the CSC Act and
found that to be deemed a household member, the facts must
establish more than a “brief or chance visit.” In Garrison (Dale), supra
at 642, 645, the defendant appealed his CSC-I conviction, arguing
that the victim, his 13-year-old stepdaughter, should not be deemed
a member of the same household because she only had “visitation” with
the defendant and her mother during the summer months pursuant
to a custody order. (During the school year, the victim lived with her
father and stepmother.) The Court of Appeals disagreed:

“We believe the term “household” has a fixed meaning in
our society not readily susceptible of different
interpretation. The length of residency or the
permanency of residence has little to do with the
meaning of the word as it is used in the statute. Rather,
the term denotes more of what the Legislature intended
as an all-inclusive word for a family unit residing under
one roof for any time other than a brief or chance visit.”
Garrison, 128 Mich App at 646-647.

CSC-I and CSC-II do not require proof of a “coercive authority
tigure” or a “subordinating relationship” to establish the CSC Act’s
household element. People v Phillips (Keith), 251 Mich App 100, 103-
104 (2002). Relying on Garrison (Dale), 128 Mich App 640, the
defendant specifically argued that there was no evidence of either a
subordinating relationship or that he was a coercive authority figure.
Phillips (Keith), supra at 103-104. The Court of Appeals held that,
under the CSC-I statute,”® no proof of either phrase is needed to
prove the household element, because the two phrases are not
elements of the CSC-I offense. Id. at 104-105.

S The analysis and holding in Phillips applies equally to the CSC-II statute, because that statute contains
the same language concerning household. Phillips, 251 Mich App at 105 n 2.
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0. Mental Health Professional
MCL 750.520a(g) defines mental health professional as follows:

“’Mental health professional’ means that term as
defined in ... MCL 330.1100b.”

MCL 330.1100b(16) defines mental health professional as follows:

“’Mental health professional’ means an individual who
is trained and experienced in the area of mental illness
or developmental disabilities and who is 1 of the
following;:

(a) A physician.
(b) A psychologist.

(c) A registered professional nurse licensed or
otherwise authorized to engage in the practice of
nursing under . . . MCL 333.17201 to [MCL]
333.17242.

(d) A licensed master’s social worker licensed or
otherwise authorized to engage in the practice of
social work at the master’s level under . . . MCL
333.18501 to [MCL] 333.18518.

(e) A licensed professional counselor licensed or
otherwise authorized to engage in the practice of
counseling under . . . MCL 333.18101 to [MCL]
333.18117.

(f) A marriage and family therapist licensed or
otherwise authorized to engage in the practice of
marriage and family therapy under . . . MCL
333.16901 to [MCL 333.16915.”

CSC-1V prohibits a mental health professional from engaging in sexual
contact with another person when:

“The actor is a mental health professional and the sexual
contact occurs during or within 2 years after the period
in which the victim is his or her client or patient and not
his or her spouse. The consent of the victim is not a
defense to a prosecution under this subdivision. A
prosecution under this subsection shall not be used as
evidence that the victim is mentally incompetent.” MCL
750.520e(1)(e).
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P. Mental Illness
MCL 750.520a(h) defines mental illness as follows:

“’Mental illness” means a substantial disorder of
thought or mood that significantly impairs judgment,
behavior, capacity to recognize reality, or ability to cope
with the ordinary demands of life.”

In the CSC Act, the term mental illness is important because it is a
component of the statutory circumstance of being a mentally disabled
person. Although the term mental illness is not expressly stated
within the substantive CSC offenses, it is still a crime to sexually
penetrate or contact a person with a mental illness because it is a
crime to commit such acts against a mentally disabled person.

Q. Mentally Disabled
MCL 750.520a(i) defines mentally disabled as follows:

“’Mentally disabled” means that a person has a mental
iliness, is intellectually disabled,[’®l or has a
developmental disability.”

CSC-I and CSC-II prohibit the sexual penetration of, or contact with,
a person who is mentally disabled in the following circumstances:

* When the perpetrator is related to the victim by blood or
affinity to the fourth degree. MCL 750.520b(1)(h)(7) (CSC-
I); MCL 750.520¢(1)(h)(7) (CSC-II).

* When the perpetrator is in a position of authority over
the victim and uses this authority to coerce the victim to
submit. MCL  750.520b(1)(h)(ii))  (CSC-I); MCL
750.520c(1)(h)(ii) (CSC-II).

The CSC-I and CSC-II statutory provisions contain no language
limiting a defendant’s liability to situations in which he or she
“knows or has reason to know” of the victim’s mental condition.
The absence of this language suggests that a defendant’s knowledge
of the victim’s mental condition is irrelevant. Thus, the CSC Act
appears to impose criminal liability regardless of whether the
perpetrator knew or had reason to know about the victim’s mental
disability.

S MmcL 750.520a(d) defines the term intellectually disabled as “that term as defined in . . . MCL 330.1100b.”
For MCL 330.1100b’s definition of the term intellectual disability, see Section 2.6(L).
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Mentally Incapable and Mentally Incapacitated
MCL 750.520a(j) defines mentally incapable as follows:

“’Mentally incapable” means that a person suffers from
a mental disease or defect that renders that person
temporarily or permanently incapable of appraising the
nature of his or her conduct.”

MCL 750.520a(k) defines mentally incapacitated as follows:

“’Mentally incapacitated” means that a person is
rendered temporarily incapable of appraising or
controlling his or her conduct due to the influence of a
narcotic, anesthetic, or other substance administered to
that person without his or her consent, or due to any
other act committed upon that person without his or her
consent.”

The sexual penetration of, or contact with, a mentally incapable or
mentally incapacitated person is prohibited in each of the statutes
governing CSC-I to CSC-IV. CSC-I and CSC-II prohibit sexual
penetration or contact in the following circumstances:

* When the actor is aided and abetted by one or more other
persons, and the actor knows or has reason to know that
the victim is mentally incapable, mentally incapacitated,
or physically helpless. MCL 750.520b(1)(d)(i) (CSC-I);
MCL 750.520¢(1)(d)(7) (CSC-II).

* When the actor causes personal injury to the victim and
knows or has reason to know that the victim is mentally
incapable, mentally incapacitated, or physically helpless.
MCL 750.520b(1)(g) (CSC-I); MCL 750.520c(1)(g) (CSC-II).

* When the actor is related to the victim by blood or
affinity to the fourth degree and the victim is mentally
incapable, mentally disabled, mentally incapacitated, or
physically helpless. MCL 750.520b(1)(h)(i) (CSC-I); MCL
750.520c(1)(h)(7) (CSC-II). The actor’s knowledge of the
victim’s mental condition appears to be irrelevant in these
offenses.

* When the actor is in a position of authority over the
victim and uses this authority to coerce the victim to
submit and the victim is mentally incapable, mentally
disabled, mentally incapacitated, or physically helpless.
MCL 750.520b(1)(h)(i]) (CSC-I); MCL 750.520c(1)(h)(i1)
(CSC-II). The actor's knowledge of the victim’s mental
condition appears to be irrelevant in these offenses.
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CSC-IIT and CSC-IV prohibit sexual penetration or contact in the
following circumstance:

* When the perpetrator knows or has reason to know that
the victim is mentally incapable, mentally incapacitated,
or physically helpless. MCL 750.520d(1)(c) (CSC-III); MCL
750.520e(1)(c) (CSC-1V).

In People v Breck, 230 Mich App 450, 453-454 (1998), the Court of
Appeals construed the definition of mentally incapable and the
requirement that a victim be “incapable of appraising the nature of
his or her conduct.” In Breck, supra at 451-452, 457, the defendant
was convicted of CSC-III under MCL 750.520d(1)(c) for repeatedly
engaging in anal intercourse with another male whom he knew to
be mentally incapable. While the victim understood the physical
nature of what the defendant did to him, he could not appreciate the
moral consequences of his actions. Breck, supra at 455-456. The
defendant argued that the “nature of his or her conduct” should be
limited to the physical nature of the conduct, but the Court of
Appeals disagreed:

“We . . . hold that the statutory language in question is
meant to encompass not only an understanding of the
physical act but also an appreciation of the nonphysical
factors, including the moral quality of the act, that
accompany such an act. . . . [I]t is clear to us that the
victim was unable to appraise the nature of the sexual
activity in this case as either morally right or wrong.
Nor did the victim understand that others could not
engage in sexual activity with him without his consent.
Thus, contrary to [the] defendant’s claim . . . the victim
suffered from a mental disease or defect that rendered
him incapable of appraising the nature of his conduct.”
Breck, 230 Mich App at 455-456.

See also People v Cox (Jeffery), 268 Mich App 440, 445-446 (2005) (a
victim may be mentally incapable of fully understanding the
nonphysical factors involved in sexual conduct with a defendant
even though the victim demonstrated his comprehension of the
physical nature of the sexual relationship between himself and the
defendant, as well as an “awareness of the events as they
occurred[,]” citing Breck, 230 Mich App at 455).

The language used in MCL 750.520d(1)(c)—knows or has reason to
know—functions only to “‘eliminate liability where the mental
defect is not apparent to reasonable persons.” Cox (]effery), 268
Mich App at 446, quoting People v Davis (Clarence), 102 Mich App
403, 407 (1980). For example, in Cox (Jeffery), supra at 446:
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“[S]everal witnesses testified that the fact that the victim
was mentally deficient is readily noticeable after only a
short period of interaction. The psychologist opined
that a reasonable person could discern within an hour
that the victim has a mental defect, because the victim
has inarticulate language, difficulty understanding
words, and does not make inquiries typical of a
seventeen-year-old.”

A trier of fact must employ an objective “reasonable person”
standard in determining whether the defendant knew or had reason
to know the victim was mentally incapable, mentally incapacitated,
or physically helpless. People v Baker (Thomas), 157 Mich App 613,
615 (1986). A defendant’s subjective perception is irrelevant. Baker
(Thomas), supra at 616.

Intoxication is not a defense to the knows or has reason to know
provisions of the statute because there is no “specific intent” or “real
knowledge” requirement. Davis (Clarence), 102 Mich App at 407-408.

Nonpublic School (See “Schools”)

Personal Injury
MCL 750.520a(n), defines personal injury as follows:

“Personal injury” means bodily injury, disfigurement,
mental anguish, chronic pain, pregnancy, disease, or
loss or impairment of a sexual or reproductive organ.”

Although all sexual violence involves some injury to the victim, the
CSC Act imposes more serious penalties when the perpetrator
engages in sexual penetration or contact and causes specifically
defined personal injury under the following circumstances:

* When the perpetrator uses force or coercion to
accomplish the sexual penetration or contact. MCL
750.520b(1)(f) (CSC-I); MCL 750.520c(1)(f) (CSC-II). Force or
coercion is defined under MCL 750.520b(1)(f)(:) to MCL
750.520b(1)(f)(v). See Section 2.6(]).

* When the perpetrator knows or has reason to know that
the victim is mentally incapable, mentally incapacitated,
or physically helpless. MCL 750.520b(1)(g) (CSC-I); MCL
750.520¢(1)(g) (CSC-II).

Personal injury includes both bodily injury and mental anguish.
People v Himmelein, 177 Mich App 365, 376 (1989). See also People v
Mackle, 241 Mich App 583, 598-599 (2000) (degree of strangulation
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reported by victim supported a finding that she suffered bodily
injury; victim’s perception that the defendant derived amusement
from overpowering her “supported a finding that she suffered
humiliation, or suffering of the mind”). A victim’s personal injury
need not be permanent or substantial. People v Kraai, 92 Mich App
398, 402-403 (1979) (“bloody nose, a slap in the face, a punch to the
stomach, strangulation until [the victim] lost consciousness and
mental anguish”).

1. Bodily Injury

The following cases upheld the listed bodily injuries as
satisfying the personal injury element of the CSC Act:

* People v Mackle, 241 Mich App 583, 598-600 (2000)
(strangling with a necktie, repeated open-hand slaps,
punching in the leg, binding hands so tightly fingers
go numb).

e People v Woods (Joseph), 204 Mich App 472, 474
(1994) (pregnancy).

e People v Himmelein, 177 Mich App 365, 377 (1989)
(“bruises, welts, or other marks to [the victim’s]
hands, wrists, shoulder, groin and buttocks”).

e People v Swinford, 150 Mich App 507, 512 (1986)
(choking that left visible handprints and caused
muscle spasms in neck, swollen and torn vaginal
areas).

* People v Kiczenski, 118 Mich App 341, 345 (1982)
(scratches on the back of leg, buttocks, knee, and arm;
abrasions on the knee and elbow; and pain in back).

e People v Gwinn, 111 Mich App 223, 239 (1981)
(“scratches on [the victim’s] back,” “bruises on [the
victim’s] nose,” “tenderness in [the victim’s] perineal
area, particularly around the anus”).

e People v Kraai, 92 Mich App 398, 402 (1979) (“bloody

nose, a slap in the face, a punch to the stomach,
strangulation until [the victim] lost consciousness”).

2. Mental Anguish

The Michigan Supreme Court has defined mental anguish as
follows:
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“[E]xtreme or excruciating pain, distress, or
suffering of the mind.” People v Petrella, 424 Mich
221, 227 (1985).

The Court also held that mental anguish is not limited to
“mental suffering which occurs at the time of the assault.”
Petrella, 424 Mich at 277.

The following is a nonexhaustive list of factors provided by the
Supreme Court in Petrella to consider when determining
whether a victim has suffered mental anguish. The Supreme
Court stressed that each case must be decided on its own facts
and that “no single factor listed below should be seen as
necessary to a finding of mental anguish.” Petrella, 424 Mich at
270. The factors are as follows:

¢ Evidence that the victim was upset, crying, sobbing,
or hysterical during or after the assault.

® The victim’s need for psychiatric or psychological
care or treatment.

¢ Interference with the victim’s ability to live a normal
life, such as missing work.

® The victim’s fear for his or her life or safety, or the life
or safety of a person(s) near the victim.

* The victim’s feelings of anger and humiliation.

¢ Evidence that medication was prescribed to treat the
victim’s anxiety, insomnia, or other symptoms.

e Evidence that the effects of the assault—emotional or
psychological —were long-lasting.

* The victim’s lingering fear, anxiety, or apprehension
about being vulnerable to another attack.

e The fact that the victim’s assailant was the victim’s
biological father. Petrella, 424 Mich at 270-271.

Mental anguish does not require that a victim experience more
than the emotional distress experienced by the “average” rape
victim. Petrella, 424 Mich at 258. Specifically,

“[W1hile virtually all rape victims may in fact suffer
mental anguish, the prosecution is limited by the
availability of probative, admissible, and credible
evidence of such anguish. In order to support a
conviction of first-degree CSC, based on the
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aggravating factor of mental anguish, the
prosecution is required to produce evidence from
which a rational trier of fact could conclude,
beyond a reasonable doubt, that the victim
experienced extreme or excruciating pain, distress,
or suffering of the mind.

* % %

The record must contain either direct evidence of
intensified mental suffering, such as specific
testimony on the point from the victim, or perhaps
circumstantial evidence of such suffering, as an
inference properly to be drawn from other facts in
the record. While the trier of fact may draw
reasonable inferences from facts of record, it may
not indulge in inferences wholly unsupported by
any evidence, based only upon assumption. . . .”
Petrella, 424 Mich at 259, 275.

Evidence sufficient to establish the element of mental anguish
was found in the following cases:

* People v Himmelein, 177 Mich App 365, 376 (1989)
(after taping the victim’s hands and eyes and placing
the victim’s crying three-year-old daughter in a
nearby closet, the defendant raped her; the victim
was “terrified and frightened” and “crying” when
found by her husband; a physician testified that the
victim was “tense and reserved to the point that it
was difficult to talk to her”; and the victim would not
stay at home by herself for several months following
the incident).

* People v Swinford, 150 Mich App 507, 511, 514 (1986)
(the defendant grabbed the victim, choked her,
threatened to kill her, and then raped her in the
backseat of a car; after the assault, the victim
regularly saw a therapist and experienced marital
problems; and because the victim was also fearful of
working at night, she gave up her night shift, which
resulted in a substantial pay cut).

* People v Mackle, 241 Mich App 583, 587-589, 598-600
(2000) (the defendant kidnapped the victim for a
week and sexually penetrated her at least eight times
in Michigan and “continuously” in Canada; the
defendant threatened to deliver the victim to the
Mafia in New York; he derived amusement from
overpowering her; he conditioned her freedom on
performing a sexual act; he tied her up and strapped
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her to his vehicle, promising to release her if she
behaved; and he locked her in a small sauna for 15-20
minutes (on its highest setting), knowing she was
claustrophobic).

A stepparent relationship is a proper factor to consider when
deciding whether a victim has suffered mental anguish, even
though the list of nonexhaustive factors in Petrella contains
only a reference to biological parent. People v Russell (Richard),
182 Mich App 314, 321 (1990), rev’d on other grounds 434 Mich
922 (1990) (the defendant the husband of adult victim’s
maternal aunt). In reaching its decision, the Court relied on the
rationale in Petrella, 424 Mich at 273—that “greater mental
anguish can be expected in such a situation given the societal
taboo on incest and loss of a healthy relationship with one’s
father[.]” Russell (Richard), supra at 321.

Timing of Personal Injury

A perpetrator may inflict a personal injury at any point in a
sexual assault. The timing of this personal injury, in relation to
the sexual penetration or contact, can be important under the
CSC Act, particularly in cases involving multiple penetrations
or contacts. A personal injury inflicted immediately before a
series of sexual penetrations has been deemed sufficient to
support each subsequent penetration. People v Martinez
(Alberto), 190 Mich App 442, 444-445 (1991). See also People v
Hunt (Therrian), 170 Mich App 1 (1988).

In Hunt (Therrian), 170 Mich App at 8-9, the Court of Appeals
held that personal injuries inflicted “immediately prior to” a
series of sexual penetrations may be used to support not only
the initial penetration, but also all subsequent penetrations:

“The beating visited upon the complainant
immediately prior to the series of sexual
penetrations is sufficient to supply the element of
personal injury with respect to each of the
subsequent penetrations so as to support multiple
convictions under [CSC-I—force or coercion
involving personal injury]. We fail to see any
distinction between this beating and an ongoing
criminal act such as the use of a deadly weapon
during multiple penetrations or, for that matter,
any other felony committed in close temporal
proximity with the acts of penetration. The
evidence in this case shows that the beating
inflicted upon the plaintiff, which caused physical
injury and was used by the defendant to force or
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coerce his accomplishment of multiple sexual
penetrations, was part of a continuing series of
sexual assaults. The physical injury is a common
element for each of the assaults under these
circumstances. There was never any indication of
the defendant’s intention to discontinue the attack
during the entire episode.”

In Martinez (Alberto), 190 Mich App at 445, the Court of
Appeals, following Hunt (Therrian), 170 Mich App 1, held that
injuries inflicted “within ten minutes” of a sexual assault when
there was “no indication of the defendant’s intention to
discontinue the attack,” were sufficient to support the personal
injury element on a subsequent penetration.

In People v Mackle, 241 Mich App 583, 587-589, 598-600 (2000),
the defendant kidnapped the victim for a week and sexually
penetrated her at least eight times in Michigan and
“continuously” in Canada, causing numerous bodily injuries
and considerable mental anguish. Because the Court could not
determine which injuries were attributable to the sexual
penetrations in Michigan, it methodically examined the
victim’s testimony regarding each incident—although it was
careful to point out, when examining one of the penetrations—
that “our reading of Hunt [(Therrian), 170 Mich App 1,] and
Martinez[, 190 Mich App 442], indicates that we need not
consider an act of penetration in isolation.” Mackle, supra at
600. Unlike Hunt (Therrian), 170 Mich App 1, and Martinez, 190
Mich App 442, the Court did not establish exactly when the
personal injuries occurred in relation to the sexual
penetrations—except to generally say they occurred “before”
or “after” the penetrations. Mackle, supra at 597-600.

4. Causation of Personal Injury

A defendant need not be the “sole cause” of the victim’s
personal injury. People v Brown (Ben), 197 Mich App 448, 452
(1992). In Brown (Ben), supra at 451, the victim was kidnapped
and raped by other men before the defendant assaulted her.
The defendant blamed the cause of the victim’s personal injury
on the other men who kidnapped and raped her. Id. The Court
of Appeals held that the defendant caused at least some of the
personal injury to the victim, and that a defendant need not be
the sole cause of the victim’s entire injury:

“Although the amount [of injury] may be
undetermined or even arguably undeterminable,
defendant was the cause of some part of the
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victim’s total injury. That is sufficient.” Brown
(Ben), 197 Mich App at 452.

In addition to finding it sufficient that the defendant caused at
least part of the victim’s personal injury, the Court of Appeals
explained that a defendant takes a victim as he or she finds the
victim. Brown (Ben), 197 Mich App at 451-452. In Brown (Ben),
supra at 452, the personal injuries inflicted by the other
perpetrators before the defendant raped the victim were not
intervening or independent causes that exonerated the
defendant. Brown (Ben), 197 Mich App at 451-452.

Relying on Brown (Ben), 197 Mich App 448, the Court of
Appeals, in People v Alter, 255 Mich App 194, 196, 203-204
(2003), upheld the following supplemental jury instruction in a
CSC-II case where the defendant, as the victim’s therapist,
fondled the victim’s breasts and placed her hands on his penis
during therapy sessions:

“[TThe prosecution does not have to show that
[the] defendant’s conduct was the only cause of the
complainant’s mental anguish. If you find that the
complainant was especially susceptible to the
injury at issue, the special susceptibility does not
constitute an independent cause freeing defendant
from guilt. The prosecution has sustained its
burden of proof if you find that [the] defendant
was the cause of at least part of the victim’s total
injury.”

Alternate Theories

The two types of personal injuries—bodily injury and mental
anguish—are not alternate theories upon which a jury must
make independent findings:

“When a statute lists alternative means of
committing an offense which in and of themselves
do not constitute separate and distinct offenses,
jury unanimity is not required with regard to the
alternate theory. The same reasoning applies here.
Because bodily injury, mental anguish, and the
other conditions listed in [MCL 750.520a(k)] are
merely different ways of defining the single
element of personal injury, we believe they should
not be construed to represent alternative theories
upon which jury unanimity is required.
Accordingly, if the evidence of any one of the listed
definitions is sufficient, then the element of

Michigan Judicial Institute



Sexual Assault Benchbook-Revised Edition Section 2.6

personal injury has been proven.” People v Asevedo,
217 Mich App 393, 397 (1996) (internal citations
omitted).””

Alternate theories used to support six charged penetrations
cannot support 12 convictions; such an outcome violates the
defendant’s protection against double jeopardy. Mackle, 241
Mich App at 600-601.

U. Physically Helpless
MCL 750.520a(m) defines physically helpless as follows:

“Physically helpless’ means that a person is
unconscious, asleep, or for any other reason is
physically unable to communicate unwillingness to an
act.”

The sexual penetration of, or contact with, a physically helpless
person is prohibited in each of the four degrees of the CSC Act.
CSC-I and CSC-II prohibit sexual penetration and contact in the
following circumstances:

* When the actor is aided and abetted by one or more other
persons, and the actor knows or has reason to know that
the victim is mentally incapable, mentally incapacitated,
or physically helpless. MCL 750.520b(1)(d)(:) (CSC-I);
MCL 750.520¢(1)(d)(i) (CSC-I).

* When the actor causes personal injury to the victim and
knows or has reason to know that the victim is mentally
incapable, mentally incapacitated, or physically helpless.
MCL 750.520b(1)(g) (CSC-I); MCL 750.520c(1)(g) (CSC-II).

* When the actor is related to the victim by blood or
affinity to the fourth degree and the victim is mentally
incapable, mentally disabled, mentally incapacitated, or
physically helpless. MCL 750.520b(1)(h)(i) (CSC-I); MCL
750.520¢(1)(h)(7) (CSC-II).

* When the actor is in a position of authority over the
victim and uses this authority to coerce the victim to
submit and the victim is mentally incapable, mentally
disabled, mentally incapacitated, or physically helpless.
MCL 750.520b(1)(h)(ii) (CSC-I); MCL 750.520c(1)(h)(ii)
(CSC-II).

7 See M Crim JI 20.30a for the jury instruction appropriate to cases where a CSC charge is supported by
alternate theories.
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CSC-IIT and CSC-IV prohibit sexual penetration or contact in the
following circumstance:

* When the perpetrator knows or has reason to know that
the victim is mentally incapable, mentally incapacitated,
or physically helpless. MCL 750.520d(1)(c) (CSC-III); MCL
750.520e(1)(c) (CSC-1V).

The touchstone of being physically helpless is the inability to
communicate unwillingness to an act, e.g., when the victim is asleep
or unconscious. People v Perry (James), 172 Mich App 609, 622 (1988).
In Perry (James), 172 Mich App at 622, the victim was not considered
physically helpless because “[she] was [initially asleep when the
defendant entered her home, but was] awake when the assault
occurred and could physically communicate her unwillingness to
the act.” “[A] different result would follow if the victim had been
penetrated by defendant while asleep or had awakened during that
process.” Id.

A victim too scared and frightened to say anything, or to get away
from her assailant, is not mentally incapable, mentally incapacitated, or
physically helpless as a matter of law—although this does not
preclude a finding of force or coercion against the assailant. People v
Makela, 147 Mich App 674, 678, 680-682 (1985).

A trier of fact must employ an objective reasonable person standard in
determining whether the defendant knew or had reason to know
that the victim was mentally incapable, mentally incapacitated, or
physically helpless. People v Baker (Thomas), 157 Mich App 613, 615
(1986). Accordingly, a defendant is criminally responsible when a
reasonable person knows or has reason to know that the victim was
mentally incapable, mentally incapacitated, or physically helpless at
the time of the sexual act, regardless of the defendant’s subjective
perception. People v Davis (Clarence), 102 Mich App 403, 407 (1980).

Intoxication is not a defense to the knows or has reason to know
language of the statute because there is no specific intent or real
knowledge requirement. Davis (Clarence), 102 Mich App at 407-408.

Position of Authority

The CSC Act contains provisions that prohibit a perpetrator from
using a position of authority to coerce a victim to submit to sexual
acts. Although the phrase is undefined in the CSC Act, the statutes
governing CSC-I and CSC-II expressly prohibit a person from using
a position of authority to coerce a victim to submit to sexual
penetration or contact in the following circumstances:
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* When the victim is at least 13 but less than 16 years of
age.”®  MCL  750.520b(1)(b)(iii)y ~ (CSC-I); ~ MCL
750.520c(1)(b)(iii) (CSC-II).

* When the victim is mentally incapable, mentally
disabled, mentally incapacitated, or physically helpless.
MCL 750.520b(1)(h)(i]) (CSC-I); MCL 750.520c(1)(h)(i1)
(CSC-II).

A position of authority, if it exists factually, may also be used to
establish coercion under the force or coercion elements in CSC-I, CSC-
11, CSC-II1I, and CSC-IV.”? See, e.g., People v Regts, 219 Mich App 294,
295-296 (1996) (a psychotherapist convicted of CSC-IV and
attempted CSC-1V is in a position of authority over his patient, and
the exploitation of this authority—by manipulating “therapy
sessions to establish a relationship that would permit his sexual
advances to be accepted without protest” —constituted coercion);
and People v Premo, 213 Mich App 406, 407, 411 (1995) (a teacher
charged with CSC-IV involving force or coercion is in a position of
authority over students, and the exploitation of this authority —by
pinching the students’ buttocks on school grounds—constituted
implied, legal, or constructive coercion under the definition of force
or coercion).

The following cases illustrate how courts have construed the position
of authority circumstance under the CSC Act:

* People v Reid, 233 Mich App 457 (1999):

The defendant, who was not a professional counselor but had
previously served as a counselor at church, offered to help the 15-
year-old victim with problems he was having in school. Reid, 233
Mich App at 460. The victim’s parents entrusted their son to the
defendant for “informal” counseling on three or four occasions.
Reid, supra at 461. On the last occasion, the defendant supplied the
victim with alcohol, showed him sexually provocative computer
pictures, coaxed him into removing his clothes, performed fellatio
on the victim, and had the victim fellate him. Id. at 462-465. The
defendant argued that there was insufficient evidence to support a
conclusion that he was in a position of authority over the victim, or

78 «[T]he birthday rule of age calculation applies in Michigan.” People v Woolfolk, 304 Mich App 450, 504
(2014), aff’d 497 Mich 23 (2014). Under the birthday rule, “‘a person attains a given age on the anniversary
date of his or her birth.”” Woolfolk, 304 Mich App at 461, 464, 506 (holding that the common-law rule of
age calculation, under which “*one becomes of full age the first moment of the day before’ the anniversary
of his or her birth[,]” is inapplicable in Michigan, and that the defendant, who shot and killed the victim on
the day before the defendant’s eighteenth birthday, “was not yet eighteen years of age when the shooting
occurred[]”) (emphasis supplied; citations omitted).

9 On what constitutes force or coercion, see Section 2.6(J) and MCL 750.520b(f), which applies to CSC-I,
CSC-Il, and CSC-Il, and MCL 750.520e(b), which applies to CSC-IV.
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that he used this authority to coerce the victim to submit. The Court
of Appeals disagreed:

“From the [evidence], a rational jury could infer . . . that
the complainant’s parents placed [the] defendant in a
position of authority over the complainant, particularly
at times when they allowed the complainant to spend
time with [the] defendant outside their presence, and
that the complainant was aware of this. Indeed, on the
occasion of the first meeting between the complainant
and [the] defendant, the complainant’s father delivered
the complainant into [the] defendant’s care on a day that
the complainant was suspended from school. Further,
the testimony of the complainant’s mother indicated
that she entrusted the complainant to [the] defendant’s
care on the night of the alleged incidents.

* % %

Viewing the evidence most favorably to the prosecution
in light of all the circumstances . . . [the] defendant used
a position of authority over the complainant to engineer
a quite elaborate series of events to place the
complainant in a confused and disoriented condition
and then took advantage of the complainant’s condition
to perform fellatio on the complainant and to instruct
successfully the complainant to perform fellatio on him.
This is sufficient evidence for a rational factfinder to
conclude that the complainant was ‘constrained by
subjugation,” and, thus, coerced into submitting to these
acts of sexual penetration by [the] defendant through
use of his position of authority over the complainant.”
Reid, 233 Mich App at 468, 471, quoting People v Premo,
213 Mich App 406, 411 (1995) (internal Ccitations
omitted).

The Court also discussed the defendant’s lack of a formal title and
the victim’s special vulnerability:

“[A] reasonable jury could have found that [the]
defendant exploited the special vulnerability attendant
to his relationship with the complainant to abuse him
sexually. While it is true that [the] defendant in this case
did not hold a formal position, such as being a school
teacher, we find that inconclusive. There certainly was
sufficient evidence to support a finding that [the]
defendant was placed in a substantially similar position
of practical authority over the complainant.” Reid, 233
Mich App at 472.
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* People v Knapp, 244 Mich App 361 (2001):

The defendant was a master reiki teacher (an ancient healing art
involving various hand positions used to activate “internal healing
powers”) and a practitioner with a master’s degree in counseling.
Knapp, 244 Mich App at 365. The defendant first instructed the 14-
year-old victim’s mother; later, he began instructing the victim.
Knapp, supra at 365-366. While alone with the victim in a bedroom,
the victim, at defendant’s request, felt defendant’s testicles and put
one hand on the defendant’s stomach while the defendant talked
about sexual energy. Id. at 367. Later that day, the victim, again at
defendant’s request, touched and manipulated the defendant’s
testicles while the defendant talked about sexual energy and
masturbated. Id. The defendant claimed insufficiency of the
evidence to support a finding that he was in a position of authority
or that this authority was used to coerce the victim to submit. Id. at
368. The Court of Appeals disagreed:

“[The d]efendant first gained the trust of complainant’s
mother by acting as her therapist and reiki teacher. [The
cJomplainant’s mother testified that she considered [the]
defendant a friend, teacher, and counselor and that she
often sought his counseling help. As an outgrowth of
this relationship, [the] complainant formally asked [the]
defendant if he could take one of [the] defendant’s reiki
classes and [the] defendant agreed to become [the]
complainant’s reiki teacher. [The d]efendant, as a master
reiki teacher and practitioner, instructed his reiki
students in an organized class and controlled the
information the students learned. This Court has held
that a teacher is in a position of authority over a student
as a matter of law.

The mere fact that [the] defendant taught in a
nontraditional classroom setting does not mean that his
position was any less authoritative than in a traditional
teacher-student relationship. . . . [TThe characteristic
dominant and subordinate roles in any teacher-student
relationship places the student in a position of special
vulnerability. . . . [The cJomplainant was the only young
adolescent in a class taught and attended by adults.
Given his age, the unconventional nature of the
‘curriculum,” and the trust [the] defendant fostered with
[the] complainant’'s mother, [the] complainant was
highly susceptible to abuse. Under these circumstances,
we find that [the] defendant exploited and abused his
position of authority to compel an extremely vulnerable
youth to engage in sexual contact. This clearly
constitutes coercion for purposes of this section of the
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CSCI-]II statute.” Knapp, 244 Mich App at 371-372, citing
Premo, 213 Mich App at 411.8

W. Public School (See “Schools”)

X.

Reasonably Be Construed As Being for the Purpose of
Sexual Arousal or Gratification

This phrase is used in the sexual contact element of the CSC Act,
MCL 750.520a(q), which states as follows:

“’Sexual contact’ includes the intentional touching of
the victim’s or actor’s intimate parts or the intentional
touching of the clothing covering the immediate area of
the victim’s or actor’s intimate parts, if that intentional
touching can reasonably be construed as being for the
purpose of sexual arousal or gratification, done for a sexual
purpose, or in a sexual manner for:

(i) Revenge.
(ii) To inflict humiliation.
(iii) Out of anger.” (Emphasis added.)

The language emphasized in MCL 750.520a(q) applies only to
sexual contact offenses. People v Bailey (Barry), 103 Mich App 619,
626-627 (1981). Because this language is not contained within the
sexual penetration definition of MCL 750.520a(r), it is not an element
in offenses involving sexual penetration.

Michigan appellate opinions have established an objective or
reasonable person standard when determining whether sexual contact
was for the purpose of sexual arousal or gratification. Therefore,
while a defendant must intend the sexual touching, his or her
subjective or specific intent as to sexual arousal or gratification is
irrelevant. See People v Fisher (Frederick), 77 Mich App 6, 13 (1977):

“Under the . . . definition of ‘sexual contact[,]” . . . the
defendant’s specific intent is not an essential element of
the crime. The actor must touch a genital area
intentionally, but he [or she] need not act with the
purpose of sexual gratification. Rather, it suffices if ‘that
intentional touching can reasonably be construed as being
for the purpose of sexual arousal or gratification[.]”
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80 The Court relied on the analysis in People v Reid, 233 Mich App 457 (1999), concerning CSC-I, finding
Reid “equally applicable” to CSC-II. Knapp, 244 Mich App at 369.
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In People v Piper, 223 Mich App 642, 647 (1997), the Court of Appeals
affirmed the principle enunciated in Fisher, 77 Mich App 6, but went
further and specifically addressed an objective reasonable person

standard:

“The statute further requires that the prosecution prove
that the intentional touch could ‘reasonably be construed
as being for [a] sexual purpose.” MCL 750.520a[(q)]
(emphasis added). The statute’s language is clear and its
inclusion of a reasonable person standard provides a
structure to guide the jury’s determination of the
purpose of the contact. Consequently, contrary to [the]
defendant’s argument, a jury is properly limited to a
determination whether the defined conduct, when
viewed objectively, could reasonably be construed as
being for a sexual purpose.” (Some internal citations
omitted.)

Y. Schools

The CSC Act contains specific provisions that prohibit sexual
penetration or sexual contact under certain circumstances when the
conduct occurs at any of the following educational facilities or
institutions.

1. Definitions

a.

Michigan Judicial Institute

Intermediate School District

MCL 750.520a(e) defines intermediate school district as “a
corporate body established under . . . the revised school
code . .. MCL 380.601 to 380.705.”

Nonpublic School

MCL 750.520a(l) defines nonpublic school as “a private,
denominational, or parochial elementary or secondary
school.”

Public School

MCL 750.520a(o) defines public school as “a public
elementary or secondary educational entity or agency
that is established under the revised school code . .. MCL
380.1 to [MCL] 380.1852.”

The revised school code defines public school as
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“a  public elementary or secondary
educational entity or agency that is
established under this act, has as its primary
mission the teaching and learning of
academic and vocational-technical skills and
knowledge, and is operated by a school
district, local act school district, special act
school district, intermediate school district,
school of excellence, public school academy
corporation,  strict discipline academy
corporation, urban high school academy
corporation, or by the department or state
board. Public school also includes a
laboratory school or other elementary or
secondary school that is controlled and
operated by a state public university
described in section 4, 5, or 6 of article VIII of
the state constitution of 1963.” MCL 380.5(6).

d. School District

MCL 750.520a(p) defines school district as “a general
powers school district organized under the revised school
code ... MCL 380.1 to [MCL] 380.1852.”

2. (CSCOffenses Involving Public and Nonpublic Schools
and School Districts

The CSC statutes contain language that prohibits sexual
penetration or sexual contact of specified victims when:

e “[tlhe actor is a teacher, substitute teacher, or
administrator of that public school, nonpublic school,
school district, or intermediate school district[,]” or

* “[t]he actor is an employee or a contractual service
provider of the public school, nonpublic school,
school district, or intermediate school district[,] . . . or
is a volunteer who is not a student in any public or
nonpublic school, or is a[] [local, state, or federal
government] employee . . . assigned to provide any
service to [the school or school district at issue]” See
MCL 750.520b(1)(b)(iv)-(v), MCL 750.520c(1)(b)(iv)-
(v), MCL 750.520d(1)(e)(i)-(if), and MCL 750.520e(1)(f)
(emphasis added). See also MCL 750.520e(1)(g),
which contains similar language except that it
contemplates fewer occupations and applies to
victims who are receiving special education services.
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This language refers to the “occupation of the actor” and not
“to the timing of the sexual yenetration.” People v Lewis, 302
Mich App 338, 345-346 (2013) 1 (the case specifically addresses
the language found in MCL 750.520d(1)(e)(i)-(i7); presumably,
this holding applies to all of the CSC statutes containing
substantially similar language). In Lewis, supra at 347, the Court
held that “[t]he plain language stating the various methods of
committing third-degree criminal sexual conduct [under MCL
750.520d(1)(e)(i)-(ii)] indicates that the statute was designed to
prevent harm to individuals of a certain age or a certain
vulnerability from actors with knowledge of the vulnerability
or actors that occupy positions of authority or supervision over
the individuals[, and] . . . there is no temporal requirement in
the plain language of the statute regarding the commission of
the sexual penetration[;]” rather, regardless of when the act
occurs, “if the actor’s occupation as a substitute teacher [or
contract service provider] allowed the actor access to the
student of the relevant age group in order to engage in sexual
penetration, the Legislature intended to punish that conduct”).

a. (CSC-I and CSC-II Offenses Involving Student
Victims at Least 13 But Less Than 16 Years of
Age

CSC-I and CSC-II prohibit the sexual penetration of, or
sexual contact with, a person at least 13 but less than 16
years of age under the following circumstances involving
public schools, nonpublic schools, and school districts:

* “[When tlhe actor is a teacher, substitute
teacher, or administrator of the public school,
nonpublic  school, school district, or
intermediate school district in which that other
person is enrolled.” MCL 750.520b(1)(b)(iv)
(CSC-I); MCL 750.520c(1)(b)(iv) (CSC-LI).

* “[When tlhe actor is an employee or a
contractual service provider of the public
school, nonpublic school, school district, or
intermediate school district in which that other
person is enrolled, or is a volunteer who is not a
student in any public school or nonpublic

81 mcL 750.520d(1)(e)(i)-(ii), the specific provisions discussed in Lewis, supra, also contemplate sexual
penetration by other actors of different occupations. Although the defendant in Lewis, supra, did not fit
into any of these occupational categories, the holding presumably applies to those occupations as well.
See also MCL 750.520b(1)(b)(iv)-(v), MCL 750.520c(1)(b)(iv)-(v), and MCL 750.520e(1)(f)-(g), which contain
substantially similar provisions as found in MCL 750.520d, except that they apply to situations involving
younger victims, situations involving victims who receive special education services, and/or situations
involving sexual contact.
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school, or is an employee of this state or of a
local unit of government of this state or of the
United States assigned to provide any service
to that public school, nonpublic school, school
district, or intermediate school district, and the
actor uses his or her employee, contractual, or
volunteer status to gain access to, or to establish
a relationship with, that other person.” MCL
750.520b(1)(b)(v) (CSC-I); MCL 750.520c(1)(b)(v)
(CSC-II).

b. CSC-III and CSC-1V Offenses Involving Student
Victims At Least 16 But Less Than 18 Years of
Age

CSC-III and CSC-IV prohibit the sexual penetration of, or
sexual contact with, a person at least 16 but less than 18
years of age who is a student at a public or nonpublic
school under the following circumstances:

* “[When t]lhe actor is a teacher, substitute
teacher, or administrator of that public school,
nonpublic  school, school district, or
intermediate school district. This subparagraph
does not apply if the other person is
emancipated or if both persons are lawfully
married to each other at the time of the alleged
violation.” MCL 750.520d(1)(e)(i) (CSC-III);
MCL 750.520e(1)(f)(i) (CSC-IV).

* “[When tlhe actor is an employee or a
contractual service provider of the public
school, nonpublic school, school district, or
intermediate school district in which that other
person is enrolled, or is a volunteer who is not a
student in any public school or nonpublic
school, or is an employee of this state or of a
local unit of government of this state or of the
United States assigned to provide any service
to that public school, nonpublic school, school
district, or intermediate school district, and the
actor uses his or her employee, contractual, or
volunteer status to gain access to, or to establish
a relationship with, that other person.” MCL
750.520d(1)(e)(if) (CSC-III); MCL
750.520e(1)(f)(ii) (CSC-1V).
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CSC-III and CSC-1V Offenses Involving Students
Receiving Special Education Services

CSC-III and CSC-IV prohibit the sexual penetration of, or
sexual contact with, a person at least 16 but less than 26
years of age who is receiving special education services
under either of the following circumstances:

* “[When tlhe actor is a teacher, substitute
teacher, administrator, employee, or contractual
service provider of the public school,
nonpublic  school, school district, or
intermediate school district from which that
other person receives the special education
services. This subparagraph does not apply if
both persons are lawfully married to each other
at the time of the alleged violation.” MCL
750.520d(1)(f)(i) (CSC-III); MCL 750.520e(1)(g)(i)
(CSC-1IV).

* “[When tlhe actor is a volunteer who is not a
student in any public school or nonpublic
school, or is an employee of this state or of a
local unit of government of this state or of the
United States assigned to provide any service
to that public school, nonpublic school, school
district, or intermediate school district, and the
actor uses his or her employee, contractual, or
volunteer status to gain access to, or to establish
a relationship with, that other person.” MCL
750.520d (1)(f)(i7) (CSC-III); MCL
750.520e(1)(g)(ii) (CSC-IV).

Z. Sexual Contact

MCL 750.520a(q) defines sexual contact as follows:

“’Sexual contact’ includes the intentional touching of
the victim’s or actor’s intimate parts or the intentional
touching of the clothing covering the immediate area of
the victim’s or actor’s intimate parts, if that intentional
touching can reasonably be construed as being for the
purpose of sexual arousal or gratification, done for a
sexual purpose, or in a sexual manner for:

Michigan Judicial Institute

(1) Revenge.
(i1) To inflict humiliation.

(iif) Out of anger.”
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AA. Sexual Penetration
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MCL 750.520a(r) defines sexual penetration as follows:

“’Sexual penetration’ means sexual intercourse,
cunnilingus, fellatio, anal intercourse, or any other
intrusion, however slight, of any part of a person’s body
or of any object into the genital or anal openings of
another person’s body, but emission of semen is not
required.”

Sexual acts constituting sexual penetration are not defined in the CSC
Act. Therefore, sexual conduct, or words and phrases, must be
accorded their “plain and ordinary” meaning. People v Crippen, 242
Mich App 278, 283 (2000). Some appellate opinions, after consulting
dictionaries, have defined some of this sexual conduct and have, in
the case of fellatio and cunnilingus, drawn critical distinctions
between them. For instance, while both of these sex acts are deemed
sexual penetration by definition in M Crim JI 20.1 and M Crim ]I
20.12, only fellatio by its plain and ordinary meaning requires some
form of penetration or intrusion. Cunnilingus, by its plain and
ordinary meaning, does not. Cunnilingus is satisfied by oral contact
alone, despite being deemed sexual penetration under the CSC Act.

Under the CSC Act, the term sexual penetration, in contrast to the
term sexual contact, requires no proof of the perpetrator’s sexual
purpose.

1. Fellatio

In People v Harris (Robert), 158 Mich App 463, 469 (1987), the
Court of Appeals consulted dictionary definitions to assess the
meaning of fellatio:

“[Fellatio] is defined in Dorland’s Illustrated Medical
Dictionary, 23d ed, as: “The act of taking the penis
into the mouth.” Obviously, by definition, fellatio
includes the necessity of a penetration. Webster’s
New Collegiate Dictionary indicates similarly that
the word indicates “to suck,” or ‘oral stimulation of
the penis.”

In People v Johnson (Bruce 1I), 432 Mich 931 (1989), the Michigan
Supreme Court, in lieu of granting leave to appeal, reversed
the Court of Appeals and adopted Judge Michael Kelly’s
dissenting opinion in People v Johnson (Bruce I), 164 Mich App
634, 646-649 (1987), in which Judge Kelly rejected the majority’s
conclusion that a “kiss of a penis” established sexual
penetration under the definition of fellatio: “To do so blurs the
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distinction between contact and penetration. There is no
testimony here or evidence to support any penetration,
however slight . . . .” See also People v Reid, 233 Mich App 457,
480 (1999), where the Court of Appeals construed Judge Kelly’s
dissent in Johnson (Bruce I) as defining fellatio as the “entry of a
penis into another person’s mouth.”

But see People v Waclawski, 286 Mich App 634, 677 (2009),
where the Court of Appeals concluded that the definition of
fellatio (requiring entry of a penis into another person’s mouth)
as adopted by Reid, 233 Mich App 457, was contrary to the
plain language of MCL 750.520a(r), which does not define
fellatio. The Court noted that the dictionary definition of fellatio
included “oral stimulation of the penis” and that contact by a
person’s mouth or tongue satisfied the dictionary definition.
Waclawski, supra at 677. However, the Court was bound by
Reid, supra, under MCR 7.215(]J)(1), and declined to call for a
conflict resolution panel because doing so was unnecessary to
the disposition of the case.®? Waclawski, supra at 677 n 7.

2. Cunnilingus

Cunnilingus is satisfied by the placing of a mouth on a woman’s
urethral opening, vaginal opening, or labia. People v Legg, 197
Mich App 131, 133 (1992). No actual intrusion or penetration of
a person’s vagina®® or genital organs is necessary to establish
cunnilingus. Harris (Robert), 158 Mich App at 470. In Harris
(Robert), supra at 469, the Court of Appeals relied on dictionary
definitions and concluded that by definition, the plain and
ordinary meaning of cunnilingus is oral contact with, or the
placing of a mouth or tongue upon, a woman’s external genital
organs:

“Ballantine’s Law Dictionary, 3d ed, defines
‘cunnilingus” as ‘[ajn act committed with the
mouth and the female sex organ, or oral-genital
contact.” Returning to Dorland[’s Illustrated Medical
Dictionary, 23d ed], it defines ‘cunnilingus” as “the
licking of the vulva or clitoris.” The vulva is
explained to be: “The external genital organs of the

82 The evidence in Waclawski, 286 Mich App at 677-678, also included two photographs that clearly
showed fellatio as defined in Reid, 233 Mich App at 480 (penetration of a penis into a person’s mouth).

83 Webster’s New World College Dictionary, 4th ed (2001), defines vagina, in part, as “the canal between
the vulva and the uterus.”

Michigan Judicial Institute Page 2-103



Section 2.6

Sexual Assault Benchbook-Revised Edition

female, including the mons pubes [sic]®* labia
majora,®° and other structures between the labia.”

Using these definitions, the Court upheld a jury instruction
that read “Cunnilingus in and of itself is penetration,” stating
as follows:

“Accordingly, it is evident that cunnilingus
requires the placing of the mouth of a person upon
the external genital organs of the female which lie
between the labia, or the labia itself [sic], or the
mons pubes [sic]. Therefore, there is no
requirement, if cunnilingus is performed, that
there be something additional in the way of
penetration for that sexual act to have been
performed. Thus, the trial court correctly indicated
that an act of cunnilingus involved by definition an
act of sexual penetration.” Harris, 158 Mich App at
467, 470.

Detailed testimony is not required to sustain proof of
cunnilingus. People v Lemons, 454 Mich 234, 254-255 (1997). A
victim’s general testimony that she was ordered to perform
“oral sex on her stepmother” was not too vague to establish the
occurrence of cunnilingus. Lemons, supra at 252, 254-255.
“[S]pecific testimony indicating some kind of oral sexual act,
such as lips or tongue or vaginal area or licking or something
to that effect” is not necessary. Id. at 252 n 28.

Sexual Intercourse

Sexual intercourse is defined in Webster’s New World College
Dictionary, 4th ed (2001), as “a joining of the sexual organs of a
male and a female, in which the erect penis of the male is
inserted into the vagina of the female[.]” The Legislature
defined sexual penetration as including sexual intercourse “or any
other intrusion, however slight, of any part of a person’s body
or of any object into the genital or anal openings of another
person’s body . . . .” MCL 750.520a(r). “The fact that the
Legislature used ‘genital opening’ rather than ‘vagina’
indicates an intent to include the labia.” People v Bristol, 115
Mich App 236, 238 (1981). See also People v Lockett, 295 Mich
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84 Webster’s New World College Dictionary, 4th ed (2001), defines mons pubis as “the fleshy, rounded area
at the lower edge of the human, esp. female, abdomen, that becomes covered with pubic hair at puberty.”

85 \Webster’s New World College Dictionary, 4th ed (2001), defines labia majora as “the outer folds of skin
of the vulva, one on either side”; it also defines labia minora as “the two folds of mucous membrane within
the labia majora.”
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App 165, 187-188 (2012) (although the 12-year-old victim
denied that any penetration occurred, “the jury could have
reasonably inferred that [the defendant’s] penis intruded,
however slightly, into [the victim’s] vagina or labia majora[]”
on the basis of her testimony that she and the defendant “were
attempting to have sexual intercourse[,] . . . that [the
defendant’s] “private” was touching her “private[] . . . where
she would use tissue while wiping after urination, and that she
experienced pain going into her “private parts[]”).

Therefore, to sustain a finding of sexual intercourse under the
CSC Act, only penetration of the labia majora by the penis is
necessary; no penetration of the vagina is needed. Bristol, 115
Mich App at 238. Stated another way, penetration of the labia
majora constitutes penetration of a genital opening within the
meaning and intent of the statutory definition of sexual
penetration. Bristol, supra at 238.

4. Anal Intercourse

Anal intercourse is undefined in the CSC Act and in the
Webster’s New World College Dictionary, 4th ed (2001). However,
the common meaning of anal intercourse is the insertion of a
male sex organ into the anus®® or anal opening of another
person.

For purposes of establishing penetration, appellate courts have
upheld imprecise testimony concerning the entry of a penis
into another person’s anus or anal opening. In People v Wrenn,
434 Mich 885 (1990), the Michigan Supreme Court reinstated a
CSC-I conviction, finding sufficient evidence of intrusion,
however slight, from an 8-year-old victim’s testimony that the
defendant “put his private in my butt.” See also People v Zinn,
63 Mich App 204, 206-210 (1975) (the Court of Appeals found
sufficient evidence of sexual penetration by drawing inferences
from the victim’s inexact testimony that defendant “stuck his
penis in my ass”).

5. Any Other Intrusion

The definition of sexual penetration contains a catch-all
provision based upon the following language: “or any other
intrusion, however slight, of any part of a person’s body or of
any object into the genital or anal openings of another person’s
body[.]” MCL 750.520a(r).

86 Webster’s New World College Dictionary, 4th ed (2001), defines anus as “the opening at the lower end of
the alimentary canal.”
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Using a hand or a finger to penetrate a victim’s vagina or anal
opening is sexual penetration. People v Callahan, 152 Mich App
29, 31-32 (1986); People v Anderson (Clement), 111 Mich App 671,
678 (1981).

Intrusion by an object (in this case, the defendant’s finger) into
a victim’s genital area, even when the genital area is covered by
clothing (in this case, the victim’s underwear), is actionable as
sexual penetration. People v Hammons, 210 Mich App 554, 557
(1995). According to Hammons, supra at 557:

“While [the] defendant argues that the
complainant’s underwear ‘covered’ her vagina,
implying that the underwear was some type of
impregnable barrier precluding penetration, the
testimony clearly demonstrated that the
underwear was forced inward by defendant’s
tinger. [The d]efendant’s finger, a part of his body,
sexually penetrated the complainant’s genital
opening; we need not consider whether the
underwear being discussed may be considered an
‘object’ within the meaning of the statute.”

AB. Victim

MCL 750.520a(s), defines victim as “the person alleging to have been
subjected to criminal sexual conduct.”

CSC crimes require a live victim at the time of sexual penetration or
contact. People v Hutner, 209 Mich App 280, 283-284 (1995). In
Hutner, supra at 281, the defendant sexually penetrated a prostitute
after he had killed her. In construing the term victim as used under
the CSC Act, the Court held:

“We conclude that the crime of criminal sexual conduct
requires a live victim at the time of penetration. . . . A
dead body is not a person. It cannot allege anything. A
dead body has no will to overcome. It does not have the
same potential to suffer physically or mentally as a live
or even an unconscious or dying victim.” Hutner, 209
Mich App at 283-284.

2.7 Fines, Costs, and Assessments

The authority to impose fines, costs, and assessments on defendants
convicted of criminal offenses is governed by statute. Statutory
provisions prohibiting criminal conduct often prescribe the fines and/or
costs applicable to a conviction of the offense described in the statute.®”
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See MCL 775.22 for the allocation of fines, costs, restitution, assessments,
probation or parole supervision fees, or other payments arising out of the
same criminal proceeding.

For sentences imposed under the legislative sentencing guidelines, MCL
769.34(6) states that “[a]s part of the sentence, the court may . .. order the
defendant to pay any combination of a fine, costs, or applicable
assessments.” MCL 769.1k provides a court with general statutory
authority to impose fines and costs.® In addition, if a convicted
defendant is ordered “to pay any combination of a fine, costs, or
applicable assessments,” the court must impose the minimum state costs
as set out in MCL 769.1j.%% MCL 769.1j(1); MCL 769.1k(1)(a).

“Beginning January 1, 2015, the court shall make available to a defendant
information about any fine, cost, or assessment imposed under [MCL
769.1k(1)], including information about any cost imposed under [MCL
769.1k(1)(b)(iii)]. However, the information is not required to include the
calculation of the costs involved in a particular case.” MCL 769.1k(7).

See the Michigan Judicial Institute’s Criminal Proceedings Benchbook, Vol. 2,
Chapter 3, for more information on fines, costs, and assessments. See also
the Michigan Judicial Institute’s Table of General Costs for a list of
generally-applicable cost provisions and the categories of offenses to
which they apply; for specific cost provisions applicable to individual
criminal offenses, see the Michigan Judicial Institute’s Table of Felony
Costs and Table of Misdemeanor Costs.

87 For example, CSC-IV authorizes the imposition of a fine of not more than $500 for conviction of the
offense. However, CSC-I, CSC-II, and CSC-IlI are silent with regard to the imposition of a fine for conviction
of those offenses.

88 Effective October 17, 2014, 2014 PA 352 amended MCL 769.1k in response to the Michigan Supreme
Court’s holding in People v Cunningham (Cunningham 1), 496 Mich 145 (2014), rev’g 301 Mich App 218
(2013) and overruling People v Sanders (Robert) (After Remand), 298 Mich App 105 (2012), and People v
Sanders (Robert), 296 Mich App 710 (2012). In Cunningham I, the Court held that MCL 769.1k(1)(b)(ii))—
which, at the time, provided for the imposition of “[a]ny cost in addition to the minimum state cost”—did
“not provide courts with the independent authority to impose ‘any cost[;]”” rather, it “provide[d] courts
with the authority to impose only those costs that the Legislature has separately authorized by statute.”
Cunningham Il, 496 Mich at 147, 158 (concluding that “[t]he circuit court erred when it relied on [former]
MCL 769.1k(1)(b)(ii) as independent authority to impose $1,000 in court costs[]”). 2014 PA 352 added MCL
769.1k(1)(b)(iii) to provide for the imposition of “any cost reasonably related to the actual costs incurred by
the trial court[.]”

The amendments effectuated by 2014 PA 352 “appl[y] to all fines, costs, and assessments ordered or
assessed under . . . MCL 769.1K[] before June 18, 2014, and after [October 17, 2014].” 2014 PA 352,
enacting section 1 (emphasis supplied).

89 The minimum state cost for a felony conviction is $68, for a specified or serious misdemeanor
conviction, $53, and for any other misdemeanor conviction, $48. MCL 769.1j(1)(a), MCL 769.1j(1)(b), and
MCL 769.1j(1)(c).

Michigan Judicial Institute Page 2-107



Section 2.7

A.

Sexual Assault Benchbook-Revised Edition

Fines

At the time of sentencing or a delay in sentencing or entry of a
deferred judgment of guilt, a court may impose “[a]ny fine
authorized by the statute for a violation of which the defendant
entered a plea of guilty or nolo contendere or the court determined
that the defendant was guil‘ry.”90 MCL 769.1k(1)(b)(i). Fines
authorized by MCL 769.1k(1)(b)(i) apply even if a defendant is
placed on probation, a defendant’s probation is revoked, or a
defendant is discharged from probation. MCL 769.1k(3).

Costs

MCL 769.1k(1)-(2) provide in part that, at the time of sentencing or a
delay in sentencing or entry of a deferred judgment of guilt, a court
may

* impose “[a]ny cost authorized by the statute for a violation
of which the defendant entered a plea of guilty or nolo
contendere or the court determined that the defendant was
guilty.” MCL 769.1k(1)(b)(i7).

Note: MCL 769.3 and MCL 769.1f are examples of
statutes in which specific court-ordered costs are
expressly authorized. MCL 769.3(1) authorizes
conditional sentencing where a court may order a
defendant to pay the costs of prosecution in cases
where the defendant was convicted of an offense
punishable by a fine or imprisonment or both.
MCL 769.1f(1) authorizes a sentencing court to
order a defendant “to reimburse the state or a local
unit of government” for certain expenses incurred
when a defendant is convicted of the offenses
listed in the statute.

e order a defendant to pay “any cost reasonably related to
the actual costs incurred by the trial court without
separately calculating those costs involved in the garticular
case, including, but not limited to, the following:[ 1

(A) Salaries and benefits for relevant court
personnel.

Page 2-108

90 see People v Johnson (Marion), 314 Mich App 422, 422 (2016) (“the trial court’s imposition of a $200
fine violated MCL 769.1k(1)(b)(i)[1” where the defendant “pleaded no contest to a violation of MCL
750.5209(1)[, assault with the intent to commit sexual penetration]; that statute does not authorize the
trial court to impose a fine[]”), citing People v Konopka (On Remand), 309 Mich App 345, 357 (2015);
People v Cunningham, 496 Mich 145, 149-151, 154, 157-158 (2014).
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(B) Goods and services necessary for the operation
of the court.

(C) Necessary expenses for the operation and
maintenance of court buildings and facilities.””?

MCL 769.1k(1)(b)(iii).

Note: “MCL 769.1k(1)(b)(iii) independently
authorizes the imposition of costs in addition
to those costs authorized by the statute for the
sentencing offense[,]” and “[a] trial court
possesses the authority, pursuant to MCL
769.1k, as amended by 2014 PA 352, to order
court costs[.]” People v Konopka, 309 Mich App
345, 350, 358 (2015). “However, although the
costs imposed . . . need not be separately
calculated, . . . the trial court [must]
establish a factual basis[]” demonstrating that
“the court costs imposed [are] ‘reasonably
related to the actual costs incurred by the trial
court[.]"”” Konopka, 309 Mich App at 359,
quoting MCL 769.1k(1)(b)(iii).

e order a defendant to pay “[t]he expenses of providing [his
or her] legal assistance[.]” MCL 769.1k(1)(b)(iv).

* order a defendant to pay any additional costs incurred to
compel his or her appearance. MCL 769.1k(2).”3

Costs authorized by MCL 769.1k(1)(b)(ii)-(iv) and MCL 769.1k(2)
apply even if a defendant is placed on probation, a defendant’s
probation is revoked, or a defendant is discharged from probation.
MCL 769.1k(3).

91 This “court costs” provision is applicable “[u]ntil 36 months after [October 17, 2014.]" MCL
769.1k(1)(b)(iii). See 2014 PA 352, effective October 17, 2014. See also 2014 PA 352, enacting section 1
(“[t]nis amendatory act applies to all fines, costs, and assessments ordered or assessed under . . . MCL
769.1K[] before June 18, 2014, and after [October 17, 2014].” See People v Konopka, 309 Mich App 345,
365, 367-70, 376 (2015) (finding that the amended version of MCL 769.1k does not violate a defendant’s
due process or equal protection rights, nor does it violate the constitutional prohibition on ex post facto
punishments or the principle of separation of powers).

92 «If the court imposes any cost under [MCL 769.1k(1)(b)(iii)], no later than March 31 of each year the
clerk of the court shall transmit a report to the state court administrative office [(SCAO)] in a manner
prescribed by the [SCAQ] that contains all of the following information for the previous calendar year: (a)
The name of the court[;] (b) The total number of cases in which costs under [MCL 769.1k(1)(b)(iii) were
imposed by that court[;] (c) The total amount of costs that were imposed by that court under [MCL
769.1k(1)(b)(iii)[;] (d) The total amount of costs imposed under [MCL 769.1k(1)(b)(iii)] that were collected
by that court.” MCL 769.1k(8).

93 For specific cost provisions applicable to individual criminal offenses, including offenses to which MCL
769.1f applies and statutes authorizing imposition of costs of prosecution, see the Michigan Judicial
Institute’s Table of Felony Costs and Table of Misdemeanor Costs.
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“A defendant shall not be imprisoned, jailed, or incarcerated for the
nonpayment of costs ordered under [MCL 769.1k(1)(b)(ii)-(iv) and
MCL 769.1k(2)] unless the court determines that the defendant has
the resources to pay the ordered costs and has not made a good-
faith effort to do so.” MCL 769.1k(10).

Crime Victim Assessment

At the time a defendant is sentenced, at the time sentence is delayed,
or at the time of entry of an adjudication of guilt is deferred, MCL
769.1k(1)(b)(v) permits the court to impose “[alny assessment
authorized by law.” Imposition of a crime victim assessment of $130
is required for all felony convictions. MCL 780.905(1)(a).94 However,
in contrast to the minimum state cost, which must be ordered for
each felony conviction arising from a single case, only one crime
victim assessment per case may be ordered, even when the case
involves multiple offenses. MCL 780.905(2).

Assessments authorized by MCL 769.1k(1)(b)(v) apply even if a
defendant is placed on probation, a defendant’s probation is

revoked, or a defendant is discharged from probation. MCL
769.1k(3).

2.8 Lesser Included Offenses Under the CSC Act

A.

Types of Lesser Included Offenses

Two types of lesser included offenses exist: (1) necessarily included
lesser offenses; and (2) cognate lesser offenses. A necessarily
included lesser offense is one in which all the elements of the lesser
offense are contained within the greater offense, and it is impossible
to commit the greater offense without also having committed the
lesser offense. People v Bearss, 463 Mich 623, 627 (2001). A cognate
lesser offense is one that “share[s] some common elements, and [is]
of the same class or category as the greater offense, but ha[s] some
additional elements not found in the greater offense.” People v Perry
(Michael), 460 Mich 55, 61 (1999), quoting People v Hendricks, 446
Mich 435, 443 (1994).

Applicable Statute and Three-Part Test

In People v Cornell, 466 Mich 335, 353-354 (2002), overruled in part on
other grounds by People v Mendoza, 468 Mich 527 (2003), the

94 see the Michigan Judicial Institute’s Crime Victim Rights Benchbook, for more information about crime
victim assessments.
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Michigan Supreme Court ruled that MCL 768.32(1) must be applied
to offenses that are expressly divided into degrees and to offenses in
which different grades of offenses or degrees of enormity are
recognized. In addition, MCL 768.32(1) applies to misdemeanor
offenses. Cornell, supra at 354.%°

MCL 768.32(1) provides:

“Except as provided in subsection (2),1°°] upon an
indictment for an offense, consisting of different
degrees, as prescribed in this chapter, the jury, or the
judge in a trial without a jury, may find the accused not
guilty of the offense in the degree charged in the
indictment and may find the accused person guilty of a
degree of that offense inferior to that charged in the
indictment, or of an attempt to commit that offense.”

Where an offense is divided into degrees, MCL 768.32(1) permits
finding a defendant guilty of a lesser degree of the charged offense
if the lesser degree is an “inferior” offense as defined in Cornell, 466
Mich at 353-354. The word inferior in MCL 768.32(1) does not
include cognate lesser offenses: the statute only authorizes lesser
offenses that are either necessarily included in the greater offense or
that are attempts to commit the greater offense. Cornell, 466 Mich at
354, 354 n 7. See also People v Pasha, 466 Mich 378, 383 n 9 (2002)
(“Following our decision in Cornell, the trier of fact may no longer
convict a defendant of a cognate lesser offense”).

Where “a jury could not have convicted [the] defendants on the
charged counts of CSC-I under MCL 750.520b(1)(c) [(penetration
under circumstances involving another felony)] without
determining that [the] defendants also committed the underlying
felony [(of disseminating sexually explicit matter to a minor, MCL
722.675[1][b])], the underlying felony [was] a necessarily included
lesser offense.” People v Lockett, 295 Mich App 165, 173-182 (2012)
(holding that, although the defendants could not, as a matter of law,
be convicted as charged of CSC-I, sufficient evidence was presented
to support convictions of the underlying felony of disseminating
sexually explicit matter to a minor, and remanding for entry of
convictions of that felony as a lesser included offense).

%nso holding, the Supreme Court expressly overruled the following cases that permitted instructions on
cognate lesser offenses: People v Jones (Ora), 395 Mich 379 (1975); People v Chamblis, 395 Mich 408
(1975); People v Stephens, 416 Mich 252 (1982); and People v Jenkins, 395 Mich 440 (1975). Cornell, 466
Mich at 357-358.

9 MmcL 768.32(2) covers lesser included offenses for specified controlled substance offenses, which are not
relevant here.
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The Supreme Court in Cornell established the following rule for
determining whether an instruction for a necessarily included lesser
offense is proper:

“[A] requested instruction on a necessarily included
lesser offense is proper if the charged greater offense
requires the jury to find a disputed factual element that
is not part of the lesser included offense and a rational
view of the evidence would support it.” Cornell, 466
Mich at 357.

To determine whether an instruction on a lesser offense is proper, a
trial court must conduct a strict elements test under MCL 768.32(1),
and it also must apply the facts of the case to the lesser offense.
These requirements are summarized as follows:

e Compare the elements of the greater and lesser offenses to
ensure that the requested instruction is for a necessarily
included lesser offense and not a cognate lesser offense
(i.e., the lesser offense’s elements are all contained within
the greater offense, and it is impossible to commit the
greater offense without also having committed the lesser);

* Determine whether the distinguishing element is factually
disputed; and

* Determine whether the lesser offense is supported by a
rational view of the evidence. See Cornell, 466 Mich at 357.

In People v Nickens, 470 Mich 622 (2004), the Supreme Court applied
the three-part test outlined in Cornell, 466 Mich 335, and MCL
768.32. In Nickens, supra at 623, the defendant was charged with
CSC-I involving personal injury and the use of force or coercion to
accomplish sexual penetration, MCL 750.520b(1)(f). At trial, the
court instructed the jury on this charge and on the charge of assault
with intent to commit criminal sexual conduct involving
penetration, MCL 750.520g(1). Nickens, supra at 623. The defendant
objected to the latter instruction. Id. The defendant was found guilty
of violating MCL 750.520g(1). Nickens, supra at 625.

The Supreme Court found that the elements of assault with intent to
commit criminal sexual conduct involving penetration are (1) an
assault and (2) an intent to commit criminal sexual conduct
involving sexual penetration. Nickens, 470 Mich at 627. In
concluding that assault with intent to commit CSC involving
penetration is a necessarily lesser included offense of CSC-I
involving personal injury and the use of force and coercion, the
Court explained:
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“An assault ‘is made out from either an attempt to
commit a battery or an unlawful act which places
another in reasonable apprehension of receiving an
immediate battery.”” People v Johnson (Joeseype), 407 Mich
196, 210 (1979), quoting People v Sanford, 402 Mich 460,
479 (1978). The first type is referred to as an ‘attempted-
battery assault,” whereas the second is referred to as an
‘apprehension-type’ assault. As such, an assault can
occur in one of two ways.

Moreover, a ‘battery is an intentional, unconsented and
harmful or offensive touching of the person of another,
or of something closely connected with the person.
Therefore, a battery is the successful accomplishment of
an attempted-battery assault. . . . Stated differently, an
attempted-battery assault is a necessarily lesser
included offense of a completed battery because it is
impossible to commit a battery without first committing
an attempted-battery assault.” Nickens, 470 Mich at 628
(some internal citations omitted).

The Court concluded that “one cannot commit CSC-I involving
personal injury and the use of force or coercion to accomplish sexual
penetration without first committing an assault with intent to
commit CSC involving sexual penetration[.]” Nickens, 470 Mich at
630. “[TTherefore, MCL 750.520g(1) is a necessarily lesser included
offense of MCL 750.520b(1)(f).” Nickens, supra at 630. The Court
explained: “In every instance where an actor commits CSC-I
involving personal injury and uses force or coercion to accomplish
sexual penetration, the actor first commits an attempted-battery
assault with the intent to commit CSC involving sexual
penetration.” Nickens, supra at 630.

The Court summarized its reasoning as follows:

“In sum, nonconsensual sexual penetration is, in and of
itself, an attempted-battery assault and a battery. As
such, the first prong of MCL 750.520g(1), an assault, is
always satisfied when the actor commits CSC-I under
MCL 750.520b(1)(f). Moreover, we also believe that the
second prong of MCL 750.520g(1), an intent to commit
CSC involving sexual penetration, is always satisfied
when the actor commits CSC-I under MCL
750.520b(1)(f).” Nickens, 470 Mich at 631.

Consequently, when, in a case where the defendant is charged with
CSC-I involving personal injury and the use of force or coercion,
and a rational view of the evidence supports the instruction of
assault with intent to commit criminal sexual conduct involving
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penetration, such an instruction should be given. Nickens, 470 Mich
at 632-633.

In People v Apgar, 264 Mich App 321, 327 (2004), the Court of
Appeals applied the three-part test outlined in Cornell, 466 Mich
335, and MCL 768.32 and determined that CSC-III (victim between

the ages of 13 and 16) is not a necessarily included lesser offense of
CSC-I:

“The jury convicted [the] defendant of CSCI[-]III, sexual
penetration of another person at least thirteen years of
age and under the age of sixteen, MCL 750.520d(1)(a).
Neither of the charged counts of CSCI[-]I includes the
element of the victim’s age. Thus, it is possible to
commit CSC[-]I under MCL 750.520b(1)(d) or [MCL
750.520b](1)(e) without committing the uncharged
offense of CSC[-]III, MCL 750.520d(1)(a). Accordingly,
under Cornell[,] CSCI[-]III, MCL 750.520d(1)(a), is not a
necessarily included lesser offense of CSC[-]I, MCL
750.520b(1)(d) or [MCL 750.520b](1)(e). Because both
offenses require the act of sexual penetration and are of
the same category of crimes, CSCI[-]III is a cognate lesser
offense of CSC[-]I as applied to this case.”
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3.1

3.2

Chapter Overview

This chapter discusses Michigan crimes involving sexual misconduct that
fall outside the provisions of the Criminal Sexual Conduct Act (“CSC
Act” or “Act”), MCL 750.520a et seq., which are discussed in Chapter 2.

The majority of crimes included in this chapter are sex-related in title or
substance. The remaining crimes in this chapter are not sex-related in
title or substance. These crimes are included because they often arise
before or after a sexual assault. Crimes often occur before the commission
of a sexual offense as a means of facilitating the offense. Examples of such
crimes include kidnapping, aiding and abetting, and stalking. Crimes
that occur after the commission of a sexual offense as a means of
maintaining power and control over the victim and potential witnesses
include malicious use of a telecommunication device, obstruction of
justice, and stalking.

Note: Federal crimes relating directly or indirectly to sexual
assault are beyond the scope of this benchbook. For federal
sex crimes, see 18 USC 1470 (transfer of obscene materials to
minors); 18 USC 2241 et seq. (sexual abuse, aggravated sexual
abuse, and abusive sexual contact); 18 USC 2251 (sexual
exploitation of children); and 18 USC 2421 et seq. (interstate
transportation of individuals with the intent that the
individuals engage in prostitution or sexual activity). For
other related federal crimes, see 18 USC 921 et seq. (firearms);
18 USC 2261 et seq. (interstate domestic violence).

Mens Rea Standard

Effective December 22, 2015, 2015 PA 250 added MCL 8.9 to provide a
default mens rea standard applicable to certain! crimes committed on or
after January 1, 2016. MCL 8.9 also provides that “[i]t is not a defense to a
crime that the defendant was, at the time the crime occurred, under the
influence of or impaired by a voluntarily and knowingly consumed
alcoholic liquor, drug, including a controlled substance, other substance
or compound, or combination of alcoholic liquor, drug, or other
substance or compound. However, it is an affirmative defense to a
specific intent crime, for which the defendant has the burden of proof by
a preponderance of the evidence, that he or she voluntarily ingested a
legally obtained and properly used medication or other substance and
did not know and reasonably should not have known that he or she
would become intoxicated or impaired.”2 MCL 8.9(6).

1 As relevant to this benchbook, MCL 8.9 “does not apply to, and shall not be construed to affect, crimes
under . .. [t]he public health code[,] . . . MCL 333.1101 to [MCL] 333.25211[,] . . . [t]he Michigan penal
code, ... MCL 750.1 to [MCL] 750.568[, and] . . . Chapter 752 of the Michigan Compiled Laws.” MCL 8.9(7).
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For a more detailed discussion of MCL 8.9, see the Michigan Judicial
Institute’s Criminal Proceedings Benchbook, Vol. 1, Chapter 1.

3.3 Accosting, Enticing, or Soliciting a Child for an
Immoral Purpose

It is a crime to accost, entice, or solicit a child under the age of 16 for the
purpose of engaging in any of the following acts:

e An immoral act.
* An act of sexual intercourse.
e An act of gross indecency.’

* Any other act of delinquency or depravity.

A. Statutory Authority
MCL 750.145a states:

“A person who accosts, entices, or solicits a child less
than 16 years of age, regardless of whether the person
knows the individual is a child or knows the actual age
of the child, or an individual whom he or she believes is
a child less than 16 years of age with the intent to induce
or force that child or individual to commit an immoral
act, to submit to an act of sexual intercourse or an act of
gross indecency, or to any other act of depravity or
delinquency, or who encourages a child less than 16
years of age, regardless of whether the person knows
the individual is a child or knows the actual age of the
child, or an individual whom he or she believes is a
child less than 16 years of age to engage in any of those
acts is guilty of a felony punishable by imprisonment
for not more than 4 years or a fine of not more than
$4,000.00, or both.”*

2 For additional information on voluntary intoxication, see Section 4.13.
3 See Section 3.17 for more information on gross indecency.

4 See M Crim JI 20.40, Accosting a Child for Immoral Purposes.
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B.

C.

Penalties

A violation of MCL 750.145a is a felony punishable by
imprisonment for not more than four years, or a maximum fine of
$4,000, or both.

Under MCL 750.145b(1), a person convicted of violating MCL
750.145a who also has one or more prior convictions® is guilty of a
felony punishable by imprisonment for not more than ten years, or a
maximum fine of $10,000, or both.

For information on scoring this offense under the Michigan’s
statutory sentencing guidelines, see the Michigan Judicial Institute’s
Criminal Proceedings Benchbook, Vol. 2, Chapter 3. See also Section 2.7
for information about additional monetary penalties and
assessments.

Under MCL 750.145b(2), a prosecutor who intends to seek an
enhanced sentence must include on the complaint and information
a statement listing the prior conviction(s). Additionally, the court,
without a jury, must determine the existence of the defendant’s prior
conviction(s) at sentencing or at a separate hearing before
sentencing. Id. Finally, MCL 750.145b(2) states that the existence of a
prior conviction may be established by any evidence relevant for
that purpose, including, but not limited to, one or more of the
following;:

“(a) A copy of the judgment of conviction.

(b) A transcript of a prior trial, plea-taking, or
sentencing.

(c) Information contained in a presentence report.

(d) The defendant’s statement.”

Sex Offender Registration

MCL 750.145a is a tier II listed offense under the Sex Offenders
Registration Act (SORA).® See MCL 28.722(u)(i).

5A prior conviction means a violation of MCL 750.145a or a violation of another state’s law substantially
corresponding to MCL 750.145a. MCL 750.145b(3).

6 The listed offenses formerly described in MCL 28.722(e) were replaced by a new structure of listed
offenses (tier I, tier Il, and tier Ill offenses) by 2011 PA 17, effective July 1, 2011.

Effective July 1, 2011, 2011 PAs 17 and 18 made significant amendments to Michigan’s Sex Offenders
Registration Act (SORA) in order to comply with the requirements of the federal Sex Offender Registration
and Notification Act (SORNA). For a summary of SORNA’s requirements and content, see http://
www.ojp.usdoj.gov/smart/pdfs/final_sornaguidelines.pdf.
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MCL 750.145b is a tier II listed offense under the SORA. See MCL
28.722(u)(ii).

For more information on the SORA’s registration requirements, see
Chapter 10.

Pertinent Case Law

In People v Kowalski, 489 Mich 488, 499-500 (2011), the Michigan
Supreme Court set out the elements of two alternative theories
under which a defendant may be convicted of accosting, enticing, or
soliciting a minor for immoral purposes or encouraging a minor to
commit an immoral act under MCL 750.145a:

“A defendant is guilty of accosting a minor if the
prosecution proves beyond a reasonable doubt that the
defendant (1) accosted, enticed, or solicited (2) a child
(or an individual whom the defendant believed to be a
child) (3) with the intent to induce or force that child to
commit (4) a proscribed act. Alternatively, a defendant
is guilty of accosting a minor if the prosecution proves
beyond a reasonable doubt that the defendant (1)
encouraged (2) a child (or an individual whom the
defendant believed to be a child) (3) to commit (4) a
proscribed act. Taken as a whole, the statute permits
conviction under two alternative theories, one that
pertains to certain acts and requires a specific intent and
another that pertains to encouragement only and . . .
envisions a mens rea consistent with a general criminal
intent.”

The defendant in Kowalski, 489 Mich at 491, 510, “engaged in highly
sexualized online chats with a person whom he believed to be a 15-
year-old girl[,]” but who was actually an undercover police officer.
“In doing so, he accosted, enticed, solicited, or encouraged a child to
commit an immoral, grossly indecent, delinquent, or depraved act
within the meaning of those terms in MCL 750.145a.” Kowalski, supra
at 510. Thus, even though the trial court erroneously instructed the
jury as to the elements of the offense by “omitt[ing] the actus reus
element of the “accosts, entices, or solicits’ prong of the offense[,]”
the defendant was not entitled to reversal of his conviction because
the undisputed evidence “established beyond any reasonable
doubt” that the defendant’s conduct “constituted the actus reus
under either prong of the offense.” Id. at 502, 507.

The crime of accosting, enticing, or soliciting a child under the age

of 16 includes an essential element of “urging or entreating” the
child to commit any of the enumerated acts in the statute. People v
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Wheat, 55 Mich App 559, 563-564 (1974) (the statutory language does
not include “urging or entreating”; the Wheat Court generated the
phrase in its effort to determine whether MCL 750.145a was a lesser
included offense of MCL 750.336 (improper and indecent liberties
with a person under the age of 16), which has since been repealed).

This “urging or entreating” was referred to as “suggest[ing]” in
People v Riddle, 322 Mich 199, 200-201, 203 (1948).

MCL 750.145a is neither vague nor overbroad on its face because it
“provides fair notice to the public of the proscribed conduct[] . . .
does not give a trier of fact unstructured and unlimited discretion to
determine whether an offense has been committed|[,] . . . [and] does
not pose realistic dangers to First Amendment protections.” People v
Gaines, 306 Mich App 289, 320-321 (2014).

3.4 Adultery

A. Statutory Authority

“Any person who shall commit adultery shall be guilty
of a felony; and when the crime is committed between a
married woman and a man who is unmarried, the man
shall be guilty of adultery, and liable to the same
punishment.” MCL 750.30.

MCL 750.29 defines adultery as “the sexual intercourse of 2 persons,
either of whom is married to a third person.”

MCL 750.31 defines the complaint and time of prosecution for
adultery:

“No prosecution for adultery, under [MCL 750.30], shall
be commenced, but on the complaint of the husband or
wife; and no such prosecution shall be commenced after
1 year from the time of committing the offense.”

B. Penalties

MCL 750.29 is silent with regard to punishment for a violation of the
statute. When the statute governing a felony is silent on
imprisonment and fines, the felony conviction is punishable by
imprisonment for not more than four years, or a fine of not more
than $5,000, or both.” See MCL 750.503 (provides the penalties
applicable to felony convictions when no specific penalty is
prescribed by any statute governing the felony offense). For

7 See also Section 2.7 for information about additional monetary penalties and assessments.
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3.5

information on scoring this offense under the Michigan’s statutory
sentencing guidelines, see the Michigan Judicial Institute’s Criminal
Proceedings Benchbook, Vol. 2, Chapter 3.

C. Sex Offender Registration

MCL 750.29 is not designated as a tier I, tier I, or tier III listed offense
under the Sex Offenders Registration Act (SORA).® For more
information on the SORA’s registration requirements, see Chapter
10.

D. Pertinent Case Law

1. Specific Intent Crime

Adultery is a specific intent crime. People v Lipski, 328 Mich 194,
197 (1950). However, the issue of consent is neither expressly
stated nor implied by the statute, and courts should not read
such a requirement into the statute. Lipski, supra at 197. “The
controlling factor is the marriage relation, and that exists
whether intercourse occurs with or without consent.” Id.

2. Spousal Privilege

MCL 600.2162(8) prohibits the testimony of one spouse against
another in an adultery action: “In an action or proceeding
instituted by the husband or wife, in consequence of adultery,
the husband and wife are not competent to testify.”

Aiding and Abetting

A sexual assault may involve multiple actors who, without directly
participating in the assault, assist, encourage, or facilitate it. Therefore,
the general aiding and abetting statute, MCL 767.39, is often used to
prosecute indirect offenders. MCL 767.39 governs aiders or abetters who
commit the target offense and those who do not; the statute also
abolished the common-law distinction between accomplices and
principals, and punishes accomplices as if they had directly committed
the target offense.

Page 3-8

8 The listed offenses formerly described in MCL 28.722(e) were replaced by a new structure of listed
offenses (tier I, tier I, and tier Ill offenses) by 2011 PA 17, effective July 1, 2011.

Effective July 1, 2011, 2011 PAs 17 and 18 made significant amendments to Michigan’s Sex Offenders
Registration Act (SORA) in order to comply with the requirements of the federal Sex Offender Registration
and Notification Act (SORNA). For a summary of SORNA’s requirements and content, see http://
www.ojp.usdoj.gov/smart/pdfs/final_sornaguidelines.pdf.
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The general aiding and abetting statute, MCL 767.39, applies to criminal
sexual conduct offenses even though CSC-I and CSC-II contain an aided
or abetted provision. People v Pollard, 140 Mich App 216, 220-221 (1985);
MCL 750.520b(1)(d) (CSC-I); MCL 750.520¢(1)(d) (CSC-II). The aided or
abetted provisions in CSC-I and CSC-II are limited to specific sexual
conduct under very specific circumstances.”

A. Statutory Authority
MCL 767.39 provides:

“Every person concerned in the commission of an
offense, whether he [or she] directly commits the act
constituting the offense or procures, counsels, aids, or
abets in its commission may hereafter be prosecuted,
indicted, tried and on conviction shall be punished as if
he [or she] had directly committed such offense.” 19

B. Definitions

The Michigan Supreme Court, in People v Palmer (John), 392 Mich
370, 378 (1974), defined aiding and abetting as follows:

“In criminal law the phrase ‘aiding and abetting’ is used
to describe all forms of assistance rendered to the
perpetrator of a crime. This term comprehends all
words or deeds which may support, encourage or incite
the commission of a crime. It includes the actual or
constructive presence of an accessory, in preconcert
with the principal, for the purpose of rendering
assistance, if necessary. . .. The amount of advice, aid or
encouragement is not material if it had the effect of
inducing the commission of the crime.” (Internal
citation omitted.)

C. Elements of the Offense
The elements of aiding and abetting are:

* The defendant or some other person committed the crime
charged;

* The defendant aided or assisted the commission of the
crime by performing acts or giving encouragement; and

%For information on the CSC Act’s aided or abetted element, see Section 2.6(C).

10'see M Crim JI 20.6 for an instruction on aiding and abetting CSC.
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* The defendant intended that the crime be committed or
knew that the principal intended its commission at the time
the defendant gave aid and encouragement. See People v
Carines, 460 Mich 750, 757-758 (1999).

Penalties

MCL 767.39 states that aiders and abetters “shall be punished as if
[they] had directly committed such offense.” Therefore, aiders and
abetters are subject to the maximum penalties of the target offense
or offenses.

If the target offense is a felony and the statute governing the felony
is silent on imprisonment and fines, the felony conviction is
punishable by imprisonment for not more than four years, or a fine
of not more than $5,000, or both. MCL 750.503 (provides the
penalties applicable to felony convictions when no specific penalty
is prescribed by any other statute governing the felony offense). For
information on scoring this offense under the Michigan’s statutory
sentencing guidelines, see the Michigan Judicial Institute’s Criminal
Proceedings Benchbook, Vol. 2, Chapter 3.

If the target offense is a misdemeanor and the statute governing the
misdemeanor is silent on imprisonment and fines, the misdemeanor
conviction is punishable by imprisonment for not more than 90
days, or a fine of not more than $500, or both. MCL 750.504
(provides the penalties applicable to misdemeanor convictions
when no specific penalty is prescribed by any other statute
governing the misdemeanor offense).

See also Section 2.7 for information about additional monetary
penalties and assessments.

Sex Offender Registration

Aiders and abetters who are convicted of a target offense that is a
tier I, tier I, or tier III listed offense under the Sex Offenders
Registration Act (SORA)!! are subject to the SORA’s registration
requirements. See MCL 28.722; MCL 767.39. For more information
on the SORA’s registration requirements, see Chapter 10.
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11 The listed offenses formerly described in MCL 28.722(e) were replaced by a new structure of listed
offenses (tier I, tier I, and tier Ill offenses) by 2011 PA 17, effective July 1, 2011.

Effective July 1, 2011, 2011 PAs 17 and 18 made significant amendments to Michigan’s Sex Offenders
Registration Act (SORA) in order to comply with the requirements of the federal Sex Offender Registration
and Notification Act (SORNA). For a summary of SORNA’s requirements and content, see http://
www.ojp.usdoj.gov/smart/pdfs/final_sornaguidelines.pdf.
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F. Pertinent Case Law

1.

Principal vs. Aider and Abetter

For purposes of being charged, tried, convicted, and punished
for violating a criminal statute, Michigan law does not
distinguish between a principal and an aider and abetter. MCL
767.39; People v Coomer, 245 Mich App 206, 223 (2001).

Specific Intent Crimes

To be held criminally liable as an aider and abetter of a specific
intent crime, the defendant must:

e Have had the requisite intent to commit the
underlying offense; or

e Have known that the actual perpetrator had the
requisite intent. People v Karst, 138 Mich App 413, 415
(1984).

However, “evidence of a shared specific intent to commit the
crime of an accomplice is [not] the exclusive way to establish
liability under [Michigan’s] aiding and abetting statute.” People
v Robinson (Kevin), 475 Mich 1, 7 (2006). The Court explained
that the Legislature’s abolition of the common-law distinction
between principals and accessories did not eliminate the
common-law theory of an accomplice’s liability for the
probable consequences of the crime committed. Robinson
(Kevin), supra at 8-9. Therefore, a defendant who intends to aid
and abet the commission of a crime is liable for that crime and
for “the natural and probable consequences of that offense[.]”
Id. at 9.1

“An aider and abetter’s knowledge of the principal’s intent can
be inferred from the facts and circumstances surrounding an
event.” People v Bennett, 290 Mich App 465, 474 (2010)
(evidence that the defendant was reluctant to have the
principal kill the victim did “not negate the critical element of
[the defendant’s] knowledge of [the principal’s] specific intent
to kill the victim”).

In certain circumstances, participating with others in a crime
that precedes a rape, such as robbery, may be aiding and
abetting the rape if the perpetrator knew of the plans to rape

12 M Crim JI 8.1, the instruction regarding Aiding and Abetting, requires that the aider or abetter intend the
commission of the crime or know that the principal intends the commission of the crime. No mention is
made of “the natural and probable consequences of that offense,” as noted in Robinson, 475 Mich at 9.
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the victim. People v Gray (Glenn), 121 Mich App 788, 791 (1982).
According to the Court:

“[The d]efendant’s plea was taken on the basis that
he aided and abetted two other men who raped the
robbery victim in the course of the robbery. [The
d]efendant knew of his cohorts” plans to rape the
victim before they entered her house. [The
dlefendant himself went through the house
looking for property to take while his accomplices
took the victim to the back of her house to rape her.
We think that the crime of aiding and abetting
CSC[-]I is clearly made out from these facts. It was
reasonable to infer that [the] defendant, knowing
of the plan to rape the robbery victim, rendered aid
to the principals by his participation in the robbery,
the event which rendered the victim helpless
against her assailants.” Gray (Glenn), 121 Mich App
at 791.

The jury instruction on specific intent should only be given if
intent is disputed or if the jury expresses confusion about the
intent required to convict. People v Beaudin, 417 Mich 570, 574-
575 (1983).

Mere Presence Is Not Enough

The mere presence of a person at the location of a crime is not
enough to make that person an aider or abetter, even if that
person had knowledge that the crime was being committed.
See People v Rockwell (Hal), 188 Mich App 405, 412 (1991).
Further, mere mental approval, passive acquiescence, or
consent are insufficient to make a person an aider and abetter.
Fuller v Anderson (Charles), 662 F2d 420, 424 (CA 6, 1981). “In
other words, the accused must take some conscious action
designed to make the criminal venture succeed in order to be
guilty of aiding and abetting.” Fuller, supra at 424.

A person may aid and abet the commission of a crime without
saying a word and without engaging in conduct directly
related to the crime. See Sanford v Yukins, 288 F3d 855, 862-863
(CA 6, 2002). “Th[e] broad definition of [aiding and abetting]
easily encompasses situations where the alleged aider and
abett[e]r, although silent and not committing acts directly
related to the crime, was not ‘merely’ present, but [was]
providing emotional encouragement and support.” Sanford,
supra at 862.
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4.

Mutual Reassurance Doctrine

A caveat to the mere presence rule is the mutual reassurance
doctrine. By voluntarily choosing to join a group intent on
committing a crime, an individual can be liable as a principal
for contributing to the “psychological underpinnings” that
give strength to the group. People v Smock, 399 Mich 282, 284-
285 (1976). In Smock, supra at 283-284, the five defendants were
part of “a caravan of 20 to 30 automobiles carrying a total of at
least 40 persons” to a school construction site where caravan
members started several fires and damaged or destroyed
construction equipment and other materials. All five
defendants were apprehended at the scene. Id. at 284. Two
defendants smelled of fuel oil, and one defendant’s
fingerprints were found on a beer can located on the site near
some burned buildings. Id. The Supreme Court stated:

“In the circumstances of this case, nothing more is
necessary to ‘connect’ these defendants to the
crime. By voluntarily choosing to join a group that
was intent on committing the crime of arson, these
defendants  took action which supported,
encouraged and incited its commission. By so
joining, they contributed to the psychological
underpinnings that give strength to a ‘mob’
through the device of mutual reassurance. They
also contributed to the effect of a mob on those
who oppose it. In this case, the few employees who
were present when the caravan arrived indicated
that they felt helpless in the face of so large a
group. . . . This is not a case of “guilt by association’
or ‘mere presence at the scene[.”] These defendants
chose to cast their lot with others who were bent on
arson and by doing so they lent active support to
the criminal enterprise. The mere fact that a large
number of people was involved in this
undertaking cannot shield these defendants.”
Smock, 399 Mich at 284-285 (internal citations
omitted).

Underlying Crime Must Be Committed

A person cannot be convicted of aiding and abetting unless
some underlying crime was committed. While conviction of
the principal who committed the underlying crime is not
necessary to convict an aider or abetter to that crime, the
prosecution must prove beyond a reasonable doubt that the
underlying crime was committed by som